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Notr.—JIn the composition of this Discourse, free use has been made of a 
biographical article on the same subject, written by me several years ago, for the 
“National Portrait Gallery.” The materials of that article having been derived 
from the most authentic sources, the use of them on the present occasion was un- 
avoidable. This explanation is necessary, in order to avoid the imputation of 
having disingenuously appropriated to myself the literury property of a 


—_ 


We are assembled, my friends, under circumstances of melan- 
choly interest. A great man has fallen. Our country has 
lost one of the ablest supporters of her institutions;—her tri- 
bunals, a wise and most learned judge, The State is deprived 
of an illustrious citizen ;—the University, of a trusty and faith- 
ful counsellor and devoted son;—-the Law School, of its be- 
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loved father and head ;—society, of one of its brightest orna- 
ments ;—-and we all mourn a dear and most affectionate friend. 
In the midst of our regrets at the resignation of the respected 
head of the university, death has entered our circle, manifest- 
ing his presence by an appalling stroke; bringing home to our 
bosoms the abstract teachings of religion by the sad reality of 
fact, and causing us to feel, as well as to know, that man is 
mortal, We acknowledge the instability of earthly grandeur, 
and the uncertainty of human prospects; but while they 
remain in our minds as mere speculative truths, though they 
may aid to conduct our reason to just conclusions, they have 
comparatively but little influence on our hearts and conduct. 
To give them this effect, we need deeper impressions,—the 
presence of sensible objects,—the incarnation of truths,— 
something that the mind may realize and the imagination 
grasp. It is only when we behold human distinctions signally 
confounded, and earthly hopes destroyed, that presumption 
shrinks back, and the heart itself bows before the sovereignty 
of God. And thus solemnly are we at this moment addressed 
by the voice of his providence, in a dispensation which, as 
we may in vain seek to explore its reasons, it becomes us 
only to study to improve. 

The duty you have assigned me, highly honourable as I 
feel it to be, of addressing such an audience on such a subject, 
oppresses my heart in its deepest fountains;—for I too am 
bereaved ;—the ties of an intimate friendship of thirty years 
are sundered;—my loving and beloved friend and companion 
is stricken down at my side. But the voice of friendship, 
speaking from the grave, invites me to pay this tribute to his 
memory, and I address myself to the melancholy office, thus 
called, as I seem to be, both by the living and the dead. 

‘To expatiate upon the death of Mr. justice Story as a pub- 
lic calamity, would be superfluous. Already, as successive 
posts arrive, with intelligence from the state tribunals, we see 
them suspending their labours, and responding to each other, 
in mournful echoes, that a great judge is no more. From the 
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highest seat of justice to the lowest magistracy, from one end 
to the other of this widely extended country, and throughout 
the vast complication of social and political relations in the 
civilized world, wherever his name is known, all that imagi- 
nation can conceive of darkness, from the sudden eclipse of 
the brightest legal luminary, will be felt to its full extent, in 
this sad bereavement. I deem it better suited to this place 
and the present occasion, to review the leading features of his 
public character and labours, forming, as they do, a model of 
professional life and conduct, unsurpassed either in intrinsic 
excellence or in brilliant and successful career and consum- 
mation; and constituting a standard to which every member 
of our profession may well aspire, though few may hope to 
attain. . 

His best eulogy is the simple narrative of his life;—the 
most enduring monument of his fame is that which shall best 
impress his character and principles upon the men of our 
country. 

He was born at Marblehead, in this state, on the 18th of 
September, 1779, and was the eldest child of a second mar- 
riage. His father, Dr. Elisha Story, was a native of Boston, 
ardent in the cause of liberty, an active participator in the 
memorable destruction of the tea, and afterwards a surgeon 
in the army of the revolution. Subsequently retiring from 
the service, he settled in Marblehead, where he practised 
medicine with celebrity and success, until the close of an 
honourable and active life, in the year 1805. His mother, a 
lady of masculine understanding and great energy of charac- 
ter, is still living, in the enjoyment of a green old age. The 
son received his early education in the academy of his native 
town, then under the superintendence of the Rev. Dr. Harris, 
afterwards president of Columbia College in New York; but 
under the more immediate care of Mr. Michael Walsh, a gen- 
tleman well known, not only as a mercantile tutor, but as an 
accomplished classical scholar. With these instructors, such 
a pupil could not but make rapid advances in good learning. 
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He accordingly entered this university in 1795, a half year 
in advance; and was graduated, with high and well earned 
reputation, in 1798. On leaving the university, his prompt 
decision was for the profession of law; the study of which he 
commenced under the honourable Samuel Sewall, late chief 
justice of Massachusetts, then in the practice in Marblehead; 
and completed, after the appointment of Mr. Sewall to the 
beuch, under Mr. justice Putnam, of the same court, then 
practising at the barin Salem. To the mastery of this science 
he devoted himself with unconquerable vigour of application, 
ardent thirst for knowledge, and the compacted and various 
energies of a superior mind. 

The period of his admission to the bar, in 1801, is still fresh 
in the recollection of many, as one of great political excite- 
ment. The democratic party, after years of laborious strug- 
gle, had just gained a general victory, by placing its chief in 
the presidential chair; but it had still to contend, with una- 
bated efforts, for the control of the remaining state govern- 
ments, against an opposing party, everywhere formidable in 
numbers and talents, and in some states vastly superior in 
strength. The existing divisions had unfortunately and un- 
justly been made to turn on our political relations with the 
two great contending powers of Europe; and the principles 
of the revolution were successfully invoked to swell the ranks 
of the dominant party. In Massachusetts, the democratic 
party, in which Mr. Story was then found, composed at that 
time a minority, numerically strong indeed, but most strenu- 
ously opposed. Yet, even amid the bitterness of party strife, 
the respect in which New England ever holds pure integrity 
and intellectual greatness could not but sooner or later be 
manifested towards a son so eminently deserving her confi- 
dence. He had brought into his profession untiring diligence, 
native eloquence, keen sagacity, integrity unspotted, and a 
tenacity and firmness of purpose which opposition could sel- 
dom withstand. He was of course much resorted to at a very 
early period, and received solid proofs of the wisdom and dis- 
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cernment of the public, in the great extent and variety of his 
professional engagements. Political considerations, also, may 
have had their influence in opposing him, so young, and often 
alone, in important causes, against the most eminent lawyers 
of thai day. A distinction like this, at once so honourable 
and so perilous, is a felicitous event in the life of any profes- 
sional man; since it brings him into immediate contact with 
powerful minds, and familiarizes him with the depths of his 
science. 

In 1805, he was elected one of the representatives of the 
town of Salem in the legislature of Massachusetts; to which 
office he was annually re-elected, until his appointment to the 
bench. In times of such political excitement, generous spirits 
are always found foremost in the battle; but the high estima- 
tion in which he was held is evinced by the fact, that, during 
his legislative career, he was the acknowledged leader of the 
party with which he acted; and that on him, in 1808, was 
mainly devolved the task of defending the embargo policy of 
the national administration against the resolutions, introduced 
and supported by Christopher Gore, then in the fulness of his 
intellectual strength, and in the zenith of his influence. It 
should, however, be remembered, to the honour of Mr. Story, 
and for the benefit of younger politicians and of later days, 
that he never was the slave of party. He acknowledged no 
party ligament, binding him to the support of measures which 
his sober judgment could not approve. He recognised no 
code of political ethics distinct from the principles which gov- 
ern every good man in his private life. On the great questions 
of national politics, he was always a disciple of the school of 
Washington.! While the restrictive system of Mr. Jefferson 


' His political principles were thus stated by himself, in a letter dated Janu- 
ary 23, 1831. “I was at all times,” he observes, “a firm believer in the doc- 
trines of general Washington, and an admirer of his conduct, and measures, 
and principles, during his whole administration, though they were to me mat- 
ters of history. I read and examined his principles, and have made them in a 
great measure the rule and guide of my life. I was and always have been a 
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was avowedly resorted to and pursued merely as a measure 
of precaution, temporary in its nature, it could command his 
willing support, without any compromise of consistency. But 
when it afterwards came to be acknowledged as a system of 
permanent policy, he stood faithful to his principles in as 
earnestly seeking its repeal. 

It was fortunate for Massachusetts that so much influence 
was at that time possessed by Mr. Story. From causes, not 
necessary now to be stated, her supreme judiciary, beside the 
general odium in which the tribunals of justice are too often 
undeservedly held, had become peculiarly obnoxious to the 
democratic party; and yet the aid of that party was indispen- 
sably necessary, in order to make some important alterations 
in the administration of justice, and to place the salaries of 
the judges on the permanent foundation intended by the con- 
stitution. Prior to the year 1806, their stated compensation, 
which was very small, had become far inadequate to their 
support; and it had long been customary for the legislature to 
make the judges an annual grant of money, to supply this 
acknowledged deficiency. Yet the language of the constitu- 
tion in relation to these officers is, that they shall have 
«honourable salaries, ascertained and established by standing 
laws.”? A vacancy occurring at this time in the office of chief 
justice of the supreme judicial court, the appointment was 
offered to Mr. Parsons, then in extensive practice in Boston; 
but it was declined by him, unless the salary should first be 
made both honourable and permanent, in the spirit of the 
constitution. This measure was accordingly resolved upon. 
His legal eminence rendered his appointment desirable, on 
public grounds. It was an era of necessary reform and im- 
provement in the law; to effect which his transcendent talents 


lover, a devoted lover, of the constitution of the United States, and a friend to 
the union of the states, I never wished to bring the government to a mere con- 
federacy of states; but to preserve the power of the general government, given 
by all the states, in full exercise and sovereignty, for their protection and pre- 
servation.” 
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and weight of character were deemed indispensable. Ob- 
noxious as the bold and decided tone of his politics had ren- 
dered him to the party then in power, the friends of the mea- 
sure, relying with confidence on the magnanimity of Mr. 
Story, and his devotedness to the true interests of the com- 
monwealth, at once intrusted to his hands the projection of 
the means to carry it into effect, and the superintendence of 
their execution. He accordingly moved the subject in the 
house of representatives, was appointed chairman of the com- 
mittee to whom it was referred, and reported a bill, fixing the 
salaries of the judges at what was then deemed an adequate 
provision, The proposition met the usual fortune of similar 
measures, in being furiously assailed; but its fate, from the 
position in which Mr, Story was placed, was wholly in his 
power; and to his vigorous efforts, and the earnest appeal of 
his commanding eloquence, it is but justice to accord the 
merit of its success. 

The same causes, which led to the permanent establishment 
of these salaries in 1806, soon rendered another effort necessary 
toaugmentthem. The judicial administration of chief justice 
Parsons had fully satisfied the public anticipations; but the 
experiment, as far as the emoluments of office were concerned, 
had convinced him that, in accepting it, he had sacrificed a 
portion of the income necessary for his family. He therefore 
came to the resolution of returning to the bar, unless this 
deficiency was supplied by the state. At this time, in 1809, 
his political opponents coutrolled both branches of the legisla- 
ture, and, flushed with recent success, felt little disposed to 
gratify a leading adversary, especially in a grant of money, a 
measure not unfrequently hazardous to the party in power. 
The alternative, too, of losing the public services of the chief 
justice, had little weight with those who, in that case, would 
have the opportunity of appointing his successor. But Mr. 
Story was still in the legislature, possessing undiminished 
influence; and his magnanimity and love of law and order 
were again invoked, not in vain, to place the judges on such 
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an establishment as would at all times command for that 
eminently responsible office the first order of legal talent. A 
bill for increasing the salaries of all the judges was accordingly 
reported, and, in the hot contest which ensued, the blows fell 
with indiscriminate force upon all its supporters, and upon 
none more furiously than on him who again led the column 
of its friends; but it was at length triumphantly carried. His 
able report on this occasion is an unanswerable argument in 
favour of an honourable and permanent support for all persons 
to whom the administration of justice is confided. That 
period was a crisis in the history of our judiciary. The 
judges were all of the federal party; and the usages of that 
day, sanctioned by ancient custom, seemed not only to per- 
mit, but to require, from the court, in the charge to the grand 
jury at the opening of each session, a discourse on the political 
institutions and affairs of the country. In expounding these, 
it was hardly possible to avoid discussing some of the essential 
doctrines of the two great contending parties; a practice in no 
sense welcome to the men then in power, and which they 
were resolved, by any legal method, to prevent. The most 
obvious and simple process was to drive the judges from office 
by depriving them of competent support; the first step to 
which wasa clamour against high salaries. Had it been openly 
and generally adopted asa party doctrine, that the emoluments 
of office were already too high, aud must be reduced, the tone 
of political morals, at ‘hat day, would have bound the party 
to be consistent, by making a general and extensive reduction; 
and it is easy to foresee the fate of the administration of public 
justice, confided, as in that event it must have been, to men 
of inferior abilities. It was necessary that this threatened evil 
should be speedily stayed, and the public mind disabused of 
the prejudices which were beginning to fasten upon it; and it 
is no disparagement to the other friends of sound policy and 
good order to state, that, for the salutary change of sentiment 
on this subject, Massachusetts is chiefly indebted to the dis- 
cernment, the straight-forward honesty, and moral courage of 
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Mr. Story. Few young men, in the ascending node of power, 
would have ventured on so bold a measure as openly to oppose 
the darling prejudices and passions of their friends; and it 
proves much for the good sense and discernment of those 
friends, that such a measure was permitted to be so completely 
successful. It is to the permanent and honourable provision 
then made for the judges, that the people of this commonwealth 
may attribute the blessings they have since enjoyed in a wise, 
dignified, and firm administration of justice. 

During his continuance in the legislature, the subject of a 
separate chancery jurisdiction attracted much of the public 
attention. The early fathers of the commonwealth, with their 
plain good sense, thought that the courts should be enabled to 
administer relief commensurate with the wrong received; and 
that, where the apparatus of the common law failed to reach 
the case, its deficiency should be supplied by that of equity. 
An act for this purpose was accordingly passed, under the old 
colonial charter; but the royal assent to it was withheld. 
Something, however, in the shape of equity was afterwards 
administered by the governor and council; but unfortunately 
it became associated in the minds of the people with other 
attributes of royalty not quite to their taste, and of course 
came to be regarded with distrust. Yet the want of an equity 
jurisdiction continued to be felt as a defect in the municipal 
code; and, at the period now referred to, an attempt was made 
to supply this deficiency, by the establishment of a separate 
court of chancery. The committee, to whom this subject was 
referred, was raised on the motion of Mr. Story; and their 
report was justly attributed to his powerful pen. Its substance 
was afterwards wrought by the author into an instructive 
article in the “North American Review.” 

About this period he prepared an edition of Mr. Chitty’s 
treatise on Bills of Exchange and Promissory Notes, which 
was published in 1809, with a large body of annotations of his 
own, and proved a most acceptable present to the profession. 
In the following year, he published an edition of the valuable 
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treatise on the Law of Shipping, by Mr. Abbott, afterwards 
lord Tenterden, with notes of American cases and statutes, 
considerably augmented in a subsequent edition, and leaving 
little to be desired on this subject. 

In the year 1809, Mr. Story was, without opposition, elected 
a representative in congress, to supply the vacancy in Essex 
South District, occasioned by the death of Mr. Crowninshield. 
He served only for the remainder of the term for which he 
was chosen, and declined a re-election.t. But in that brief 
space, in two important movements, he gave earnest of the 
elevation of his views as a statesman, and of his deep devoted- 
ness to the policy of the father of his country. The first 
was a motion made by himself, for a committee to consider 
the expediency of a gradual increase of the navy; which he 
supported in a speech, marked, at the time, for its great 
brilliancy and force. But, unfortunately, the party then in 
power had, in Washington’s time, vehemently denounced the 
first proposal for augmenting the navy, as a measure danger- 
ous to the liberties of the people; the clamour had been con- 
tinued and increased under the administration of his successor, 
until its authors felt themselves too deeply committed on the 
subject to recede with honour or safety; and hostility to the 
system of naval defence, except in harbours, by batteries and 
gun-boats, had become a cardinal article in their political 
creed. Mr. Story’s resolution, therefore, was a little in ad- 


' Of his withdrawal from political life, he thus speaks, in the letter before 
quoted :—“I had been long satisfied, that a continuance in public life was 
incompatible with complete success at the bar; and the few though brilliant 
exceptions, which I have since known, to the truth of the remark, and the many 
confirmations of it, have made me resolute at all times in my advice to ambitious 
young lawyers, never to seek public life, if they meant to be eminent at the bar. 
Besides, I cannot disguise that I had lost my relish for political controversy, 
and I fonnd an entire obedience to party projects required such constant sacrifices 
of opinion and fecling, that my solicitude was greatly increased tu withdraw 
myself from the field, that I might devote myself with singleness of heart to the 
study of the law, which was at all times the object of my admiration and almost 
exclusive devotion.” 
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vance of that age; and it was put down, not by argument, 
but by a party vote, as a measure inconsistent with the policy, 
and hostile to the interests, of the administration. The other 
great measure alluded to was the repeal of the embargo act. 
This statute, at first proposed as a temporary resort, either 
for the prevention of war, or as ancillary to farther prepa- 
rations for that event, or as preparatory to negotiation for a 
firm and stable peace, had been sustained by the friends of 
the administration with exemplary generosity and forbearance. 
But its long continuance, with no beneficial results, had begun 
to exhaust the patience of the people, whose urgent demands 
at last drew from Mr. Jefferson the avowal, that he relied on 
the measure as an essential part of a permanent system of 
policy; and that, in his opinion, it was unwise in this nation 
“ever more to recur to the ocean.”” A declaration so startling 
rallied at once that independent class of his friends, whose 
faith was not bound in the formularies of a party, to attempt 
the change of a system so fraught with ruin to the strength 
and resources of the country. In this attempt, also, Mr. Story 
bore an early, an active, and a conspicuous part; so efficient, 
indeed, as to draw from Mr. Jefferson the complaint, which 
posterity will interpret as highly to his -honour as it was 
intended otherwise, that, but for him, the repeal would not 
have been effected. 


' His own account of the matter is thus given, in the letter referred to in a 
preceding note:—*“ Mr. Jefferson has imputed mainly to me the repeal of the 
embargo, in a letter to which I have already alluded,” (he refers to Mr. Jeffer- 
son’s letter to general Dearborn, in 1811, in his published correspondence, Vol. 
IV., p. 48,) “and has stigmatized me on this account with the epithet of ‘ pseuado- 
republican.’ ‘Pseudo-republican,’ of course, I must be, as every one was, in 
Mr. Jefferson’s opinion, who dared to venture upon a doubt of his infullibility. 
But Mr. Jefferson has forgotten to mention the reiterated attempts made by him, 
through a committee of his particular adherents (Mr. Giles, Mr. Wilson C. 
Nicholas, and Mr. G. W. Campbell), to detach me from my object. In the 
course of those consultations, I learned the whole policy of Mr. J., and was sur- 
prised as well as grieved to find, that, in the face of the clearest proofs of the 
failure of his pla», he continued to hope against facts. Mr. J. has honoured me 
by attributing to my influence the repeal of the embargo. I freely admit that I 
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In the spring following his return from Washington, he 
was again elected to the house of representatives in Massa- 
chusetts; and in January, 1811, and again in May, on the 
organization of the new house, he was called to the speaker’s 
chair. For the arduous and often delicate and embarrassing 
duties of that office he was peculiarly fitted; and many of us 
distinctly remember the full and concurring testimony of all 
parties, to the dignity, ability, and impartiality with which he 
discharged them. 

It was in November, 1811, at the early age of thirty-two, 
that Mr. Story was appointed by Mr. Madison as one of the 
associate justices of the supreme court of the United States. 
Never was this high honour so early achieved; never more 
purely and worthily worn. Adjusting himself to the pro- 
prieties of the station to which he was now called, he with- 
drew at once from the political arena; and, though never an 
indifferent spectator of his country’s fortunes, he ever after- 
wards participated in them not as a partisan, but as a judge. 

it may be proper here to advert to the only remaining 
instance in which he was called to serve the public in labours 
not purely juridical. In the year 1820, after the separation 
of Maine from Massachusetts, it became necessary to make 
some alterations in the constitution of this state, demanded 
by the exigency of that occasion; and a convention being 
called for that purpose, he was elected a member from Salem. 
It was a body altogether resplendent in talent; for none could 
anticipate the changes which a spirit of innovation, if once 
aroused, might attempt; and hence the selection of delegates 
to the convention was generally made from the highest order 
of minds within the reach of the electors. In that assembly 
he exerted the most extensive and salutary influence; and 
again maintained the independence of the judiciary, in an 


did all I could to accomplish it, though I returned home before the act passed. 
The very eagerness with which the repeal was supported by a majority of the 
republican party ought to have taught Mr. J. that it was already considered by 
them as a miserable and mischievous failure.” 
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elaborate argument against a proposed amendment of the 
constitution authorizing the legislature to diminish, as well as 
to increase, the salaries of the judges during their continuance 
in office. Though the measure had once been carried in the 
convention by a large majority, his argument against its final 
adoption was completely successful. His speeches, published 
as they were uttered, and without revision, particularly his 
splendid speech on representation in the senate, attest the 
unabated fervour of his eloquence, his wisdom as a statesman, 
and his great power as a debater. 

To those who have been much in his society, or are familiar 
with even his professional writings, it would be almost super- 
fluous to remark, that he had in early life been a votary of the 
poetic muse; since a highly cultivated taste, and a lively sen- 
sibility to the beauties of poetry and the richer creations of the 
imagination, are so visible in his compositions. His gravest 
juridical discourses, though wrought in enduring marble, are 
finished with the highest ornaments of intellectual affluence. 
But in the successful culture of elegant literature, he was not 
unmindful of the severer demands of the law, whose worth, he 
knew, would “not, unsought, be won.’’ In the year 1805, he 
published a Selection of Pleadings in Civil Actions, from the 
pleadings of the most eminent in this science in England and 
America, with occasional annotations of his own; a work, 
the appearance of which, with its valuable body of notes, 
gave a new impulse to study in this department of profes- 
sional learning; and which, after the lapse of forty years, is 
still resorted to, with all the confidence originally reposed in 
its safety as a guide. 

The judicial duties of Mr. justice Story, other than those 
in the supreme court, have been confined to the first circuit, 
comprising the states of Maine, New Hampshire, Massa- 
chusetts, and Rhode Island; and Ifis judgments in this circuit 
are contained in fourteen volumes, published by successive 
reporters. At the period of his accession to the bench, the 
principles of admiralty and maritime law were but imperfectly 

VOL. VI. 22 
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understood by the profession in this part of the union; their 
jurisdictional limits were ill defined, and the practice in ad- 
miralty was almost literally without form. The relative 
rights and duties of ship-owners, ship-masters, and seamen, 
also demanded the powers of his mind, in their exposition and 
adjustment. The administration of the law of prize, too, 
unsettled as it was, and almost uuknown to the profession 
before the war of 1812, fell heavily to his share, in conse- 
quence of the extensive commerce of the northern states; 
and it was discussed and illustrated with equal ability and 
learning. The proximity of the British dominions, the con- 
quest of part of our territory by the enemy, and the practice 
of trading under licenses, and of making collusive captures, 
gave rise to a multitude of questions before him, embarrassing 
in their nature, the solution of which forms a luminous com- 
mentary on this branch of the law. It was, moreover, his 
singular fortune to be obliged to revise and settle, and it may 
be said almost to create, the American law of patents. Prior 
to his elevation to the bench, the restrictive policy of Mr. Jef- 
ferson had forced upon the commercial states the necessity 
of employing a great portion of their capital in manufactures; 
and consequently had increased the value of every improve- 
ment in the mechanic arts, and led to increased vigilance in 
securing this value to the inventor. Hence, probably, more 
questions in the law of patents have been litigated in the first 
circuit, than in all the other states in the union. 

From the disorder in which he found these subjects of his 
jurisdiction, they have been redeemed and brought to their 
present condition of beauteous symmetry by the labours of 
this enlightened judge, and were there no other memorials 
of the comprehensive variety and the exactness of his legal 
learning, his judgments in his own circuit on these questions 
would transmit his name to posterity, as an associate in all 
respects meet for the gifted Marshall. 

But his familiarity with these departments of science was 
not acquired at the expense of excellence in any other. There 
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is, perhaps, no judicial office in the world which demands 
such an extent and variety of learning as that of a judge of 
the supreme court of the United States; and the elaborate 
judgments of this great magistrate, upon the various cases 
which have come before him, both in his own circuit and 
elsewhere, whether in equity or common law, and regarding 
either private rights or the constitutional limits of legislative 
power over private property, all evince his peculiar fitness 
for that exalted station. ; 

The year 1829 was the commencement of a new era in his 
life, in the foundation of the law school of this university, by 
that eminent lawyer and statesman, Nathan Dane. Impressed 
with a deep and just sense of the value of sound law, asa 
conservative element in a free government, he conceived the 
plan of this school; and, sending for Mr. justice Story, sub- 
mitted it to his judgment, requesting him to become the first 
occupant of the professor’s chair. That his acceptance of the 
office was made the indispensable condition of its endowment 
by Mr. Dane is now perfectly certain; without it, the plan 
would not have been carried into effect. Honour to the 
memory of the patriot, whose enlightened forecast originated 
the noble conception, and whose munificence gave it vitality! 
Honorr to the illustrious f/undator perficiens who generously 
gave himself to secure its success! The overture having 
been accepted by the corporation of the university, with its 
condition, that the first professor should be appointed by the 
founder, he designated Mr, justice Story; who thereupon 
removed his residence from Salem to Cambridge. To the 
duties of this new office, accepted purely for the advancement 
of the science of law, he brought all the affections and ener- 
gies of his early manhood; and continued to expend them for 
that object, with almost prodigal liberality, during the remain- 
ing years of his life. 

The first fruit of his labours in this chair was the publication 
of his “Commentaries on the Law of Bailments,”’ being the 
substance of his lectures on that head. In the method of this 
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work, he followed the example of Domat and Pothier; and 
not only incorporated into the text every position in their 
treatises, which could be of use to the student of the common 
Jaw, but may be said to have exhausted the works of the 
civilians and common law writers, of whatever could illustrate 
the subject. 

His “Commentaries on the Constitution of the United 
States’? were published in the year 1833, in three volumes; 
followed by an abridgment by the author, in one volume, as 
a text-book for students. This great work, comprising a 
sketch of the charters, constitutional history, and jurisprudence 
of the British American colonies; a review of the constitutional 
history and the confederation of the states; with a history of 
the origin and adoption of the present constitution, and a full 
exposition of all its provisions, admirable alike for its depth 
of research, its spirited illustrations, and its treasures of 
political wisdom, has accomplished all in this department 
which the friends of constitutional law and liberty could 
desire. 

If, among Americans in general, his fame may be regarded 
as resting chiefly on this masterly history and exposition of 
their constitution, perhaps the jurists of continental Europe 
may speak of him with stronger emphasis as the author of 
the “Commentaries on the Conflict of Laws.’’ In this work, 
which he published in 1834, the conflicting laws of different 
nations are treated with especial reference to the subjects of 
marriage, divorce, wills, successions, and judgments. Others 
have written more voluminously on these topics, but none 
with greater power. ‘The work has received the highest 
commendation of the learned in all the principal states of 
Europe, has been cited as an authority in the British house 
of lords, and is expressly commended by a late eminent 
European judge, as one that “no jurist can peruse, without 
admiration of the industry, candour, and learning with which 
it has been composed.” 

In the course of the three following years, he composed 
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and published his two volumes of “Commentaries on Equity 
Jurisprudence,” in which the principles of this important 
branch of the law are traced up to their true source, in the 
fountains of morality and religion, while their practical appli- 
cation to the affairs of life is stated and illustrated with striking 
felicity. This work was succeeded, in 1838, by a treatise on 
the science of Pleading in Courts of Equity; a subject which, 
however abstruse and forbidding in its formularies, he has 
most successfully laid open, exhibiting its true principles and 
grounds, vindicating its character, and bringing it within the 
easy comprehension of the student. There are no works in 
our language in which the true doctrines and practice of the 
law of equity, and its importance to the administration of 
complete justice, are so convincingly taught; and probably 
no one of his works has been received by the profession with 
greater thankfulness, or is more frequently consulted. 

No sooner was the last of these works completed, than he 
addressed himself, with elastic vigour, to the composition of a 
treatise on the Law of Agency, which was published in the 
year 1839. ‘This treatise was followed, in the year 1841, by 
another on the Law of Partnership; in 1843, by another on 
the Law of Bills of Exchange; and this by his last work, on 
the Law of Promissory Notes, which, but a few weeks since, 
was issued from the press. Of these works it is enough at 
present to say, that they exhibit the unabated fulness of his 
learning, and bear the strong impress of his comprehensive 
and vigorous mind. Had he writen no others, these alone 
would enrol his name among the first icgal authors of the age. 

Contributions like these would seem amply to have paid 
the debt which, in the judgment of lord Bacon, every man 
owes to his profession; and a mark far lower than this would 
have satisfied the desires of almost any aspirant after honour- 
able fame. But the fertility of his mind has left us yet others 
to record; for almost every walk of literature bears the marks 
of his footsteps. The enumeration of them is due to his 
memory, though that alone must at present suffice. In the 
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numbers of the “North American Review,’’? may be found 
his review of the “Course of Legal Study”’ of that learned 
jurist, professor Hoffman; a review of Mr. Jacobsen’s Sea 
Laws, comprising a beautiful compend of the history, and an 
account of the writers on commercial law; of Mr. Johnson’s 
Chancery Reports, with a learued discourse on that branch of 
jurisprudence; an elaborate article on commercial law, with 
a review of Mr. Phillips’ “Treatise on the Law of Insurance ;’ 
a review of Mr. Dane’s great “Abridgment of American 
Law;”’ and a highly finished sketch of the life and public 
services of Mr. chief justice Marshall. This last article he 
enlarged for the “ National Portrait Gallery,’’ and afterwards 
incorporated into his public discourse, commemorative of the 
life, character, and services of that great man. He also con- 
tributed largely to the “Encyclopedia Americana,” in the 
titles of Congress, Contract, Courts of the United States, 
Criminal Law, Capital Punishment, Domicil, Equity, Jury, 
Lien, Law, Legislation and Codes, Natural Law, National 
Law, Prize, Usury. The memorial of the inhabitants of 
Salem, in the year 1807, against the British Orders in Coun- 
cil, and that of the merchants of that town, in 1820, on the 
subject of the tariff, proceeded from his pen. 

Among his published discourses and addresses are his 
eulogy on captain Lawrence, of the frigate Chesapeake, in 
1813; his impressive charge on the abominations of the slave 
trade, given to the grand jury of Maine, in the year 1821; 
his address to the gentlemen of the Suffolk bar, in the same 
year; his eulogies on Mr. Samuel Dexter, and on Mr. chief 
justice Parker; his biographical notices of Mr. William Pinck- 
ney, Mr. justice Washington, and Mr. justice Trimble; his 
discourse at the anniversary of our Phi Beta Kappa Society, 


' The elaborate notes on the principles and practice in prize causes, in the 
appendix to the first and second volumes of Mr. Wheaton's Reports, and that 
on charitable bequests in the appendix to the fourth volume, were written by 
judge Story. He also furnished many articles for the earlier numbers of the 
American Jurist. 
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in the year 1825; his centennial address before the Essex 
Historical Society, in 1828, upon the two hundredth anniver- 
sary of the settlement of the colony of “the Massachusetts;” 
a discourse before the Mechanics’ Institute of Boston; an 
address at the consecration of the rural cemetery of Mount 
Auburn; his discourse upon the occasion of his own inaugura- 
tion as dane professor of Jaw, in 1829; another, at the funeral 
of his colleague, the late professor Ashmun, in 1833; and his 
address, in 1842, to the associated alumni of this university. 

He also found time to manifest the deep and beneficial in- 
terest he ever felt in the subject of education, both elementary 
and scientific; uot only in contributing his full proportion of 
lectures to the lyceums and institutes of education, but in 
effectual and active co-operation in the government of this 
university. He was elected an overseer of the college in the 
year 1818, and in 1825 was chosen a fellow of the corpora- 
tion. In January of the latter year, while yet an overseer, 
he delivered at the board, and afterwards published, an argu- 
ment against the memorial of the professors and tutors, who 
claimed the exclusive right of being the only candidates for 
election as fellows of the corporation; an argument replete 
with his characteristic research, not only into all the law 
touching this question, but into the statutes and usages of the 
English colleges. On every other occasion which has pre- 
sented itself, whether of danger to the interests of this ancient 
institution, or of opportunity to advance its prosperity and 
usefulness, with ever-waking vigilance he has always been 
among the foremost of its friends. While the cause of good 
learning, in whatever soil or clime it were cultivated, had his 
liberal and hearty support, it was here, in Harvard, to his 
beloved alma mater, that he poured forth the warmest affec- 
tions of his soul. 

During the entire period of his judicial life, and in the midst 
of labours so great and exhausting, he maintained an active 
correspondence with the most distinguished jurists in Europe 
and America; and was constantly consulted, on grave and 
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perplexing questions, by judges in almost every state in the 
union. Some of the most important acts of congress, espe- 
cially those concerning the administration of justice, were 
drawn up by him; others were submitted to his private revi- 
sion, in their legislative progress, often receiving from him the 
most essential improvements. Few measures, affecting either 
the permanent institutions, or the trade, manufactures, or 
foreign relations of our country, have been discussed in the 
halls of congress during the last thirty years, on which states- 
men have not sought the aid of his judgment and counsel; 
and few questions of constitutional law have been there 
argued, upon which the light of his opinion and his sugges- 
tions have not been previously sought and most readily im- 
parted. These free and liberal contributions to the public 
weal, yielding no earthly reward but that which lies hidden 
in the secret chambers of the heart, entitle him to be placed 
among the patriots and great statesmen of his diay, and to the 
front rank among the expounders and defenders of the consti- 
tution. To maintain this constitution in all its strength, and 
the rights of the supreme court, as the only department of the 
government intrusted with its authoritative exposition, was 
the constant effort of his life. In this labour, he always grate- 
fully acknowledged the co-operation of his renowned compeer 
and friend, the venerable chancellor Kent, in his invaluable 
«“ Commentaries on American Law;” and the endeavours of 
these two champions to put down the modern heresy, which 
teaches that each great branch of the government is equally 
entitled to interpret the constitution for itself, has given to 
their opinions the name, intended as a reproach, but redound- 
ing to their honour, of “the school of Story and Kent.” 

But this was not all. For the last sixteen years, he still 
found time to discharge all the duties of the professor’s chair; 
giving his full number of lectures in each term, with the zeal 
and animation of youth, and pouring forth the floods of his 
learning to the listening throng of pupils, with a copiousness 
that knew no bounds. Had this been his sole employment, 
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his labours in this department were all that could reasonably 
have been demanded by its founder. His attention to students 
was unwearied; his anxiety for their proficiency incessant; 
his desire to extend the benefits of the law school to the 
whole body of our profession, to advance its prosperity and 
its usefulness, was insatiable. He was not satisfied to render 
it the best in the country; he would fain see it the first school 
of law in the world. Its library, he hoped, would one day 
contain an apparatus sufficient for the study of the jurispru- 
dence of all countries and in all times. It was here that he 
placed the foundation of his own fame; holding in little esti- 
mation the harvest of honours he had already reaped, in com- 
parison with those he hoped to acquire with a grateful pos- 
terity, as the father of this school; and pressing forward to 
this object with a strength of will and an intensity of effort to 
be expected only from one whose race is just commenced. 
Such, and so actively useful, was the life of this eminent 
benefactor to his country and his age;—a life how compact 
with beneficence, how resplendent in virtue! Admonished 
at length, by advancing years and physical infirmities, that 
some repose had become indispensably necessary, he resolved 
to retire from the bench to the classic shades of this his favourite 
retreat, and to pass the residue of his days in expounding the 
constitution and laws of his country. Looking down the 
vista of future years, his delighted imagination beheld a long 
succession of ingenuous youths, into whose souls he might 
infuse the lofty conceptions of his own, and through whom 
he might reproduce himself to future generations, and continue 
to impart new vigour to the institutions he had already done 
so much to strengthen and adorn. He regarded this period 
as one in which he was destined to accomplish the great work 
of his life. He wished to draw around him a numerous throng - 
of pupils, that they might be again sent forth, deeply imbued 
with sound principles of law, with high and just views of the 
dignity of their position as ministering officers in the temple 
of justice, and above all, with a deep sense of their duty to 
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the cause of learning and religion, and of their ultimate ac- 
countability to posterity and to God. He looked to you, 
beloved pupils, as in some degree the trustees both of his 
fame and of your country’s fortune. He was well aware of 
the influence to be exerted by you upon the community in 
which we live, and he was anxious that it should be exerted 
only for good. The lawyer whom he would create, he would 
first of all have an honest and a virtuous man,—a man of 
deep religious feeling, of incorruptible integrity, of high and 
holy aspirations, of spotless purity in private life, of expansive 
benevolence, of exalted patriotism. He would have him 
administer the law as an angel of mercy; concerning himself 
with controversies only to bring them, if possible, to an ami- 
cable, but at all events to a just and righteous termination. 
He regarded the lawyer’s first service as due to the preserva- 
tion of peace and mutual kindness among men; his next, to 
the impartial administration of the law. In his own appro- 
priate language, he described the advocate of his choice as 
one who loved the law, as a science, and not as a trade; who 
felt the full dignity of his profession, and deemed himself 
under deep responsibility, not to his client alone, but to the 
court and to the cause of public justice;—one who studied to 
know what the precepts of the law were, that he might apply 
them to his cause, and not pervert them to aid the triumph of 
injustice, or swell the trophies of cunning, or avarice, or profli- 
gacy ;—whose notions of professional morals and obligations 
were far different from such mean and debasing palterings 
with conscience ;—one who disdained to mislead the court or 
jury, if he could; and who gave to both, on all occasions, the 
support and instruction of his ample studies." 

But in the midst of these plans of future beneficence, and in 
the enjoyment of all that earth can give, whether of high aud 
palmy fame, of fortune, or of social love; surrounded by 
admiring friends and devoted pupils; mature in years, ma- 


* See his Discourse on chief justice Marshall, pp. 62, 63. 
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turer in honours; mysterious Heaven, as if to recall our homage 
from the earthly judge to him at whose tribunal both he and 
Wwe must stand, summoned him to itself. He had consci- 
entiously devoted the past season to the task of examining 
and deciding, before his retirement from the bench, every 
cause which had been argued before him, or submitted to his 
decision ;—a labour which he pursued during the heats of sum- 
mer with fatal intensity. In the discharge of this duty to 
others, he unhappily could not discern the higher obligation of 
sparing himself; and, having thus exhausted the physical 
powers of a constitution already enfeebled in the public ser- 
vice, upon the occurrence of a slight cold, he was seized by 
an acute return of chronic disorder, which, in a few days, 
baffled the highest medical skill. Though suffering great 
bodily pain until near the termination of the disease, he suf- 
fered without murmur or complaint; and when nature was at 
last exhausted, and he was fully aware of his approaching 
dissolution, he met death with the silent calmness of a great 
mind, reposing in the confident anticipation of an eternity of 
bliss; breathing his last, without a struggle, on the tenth of 
the present month of September, a little before nine o’clock in 
the evening. The day on which we are now honouring his 
memory, is the sixty-sixth anniversary of his birth. 

And he is gone. Who shall wear his armour? What arm 
shall again bend his bow? What glory can panegyric add to 
the simple story of his achievements? 

Viewing him as a judge, we are at once struck with the 
variety and extent, I might almost say the universality, of his 
learning. It has already been remarked, that probably no 
judicial court in the world demands for its judges such a com- 
bination of gifts and variety of attainments as that of which 
he wasa member. To others is confided the administration 
of the law in one or two of its departments; this has to deal 
with them all. The judge of this court must be equally 
familiar with the law of admiralty and prize, and of trade, 
commerce, and manufactures; with patents and copyright, 
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and penal justice; with the abstruse technicalities of the com- 
mon law of real property, and with the wide and free range 
of equity jurisprudence, up to its sources in that of imperial 
Rome; with the local usages of each member of this increasing 
family of nations, and with the highest themes of constitutional 
and international law. I speak from personal observation, in 
saying, that upon the opening of a cause before him, under 
whatever of these divisions it might fall, his superior familiari- 
ty, not only with the general doctrine of the subject, but with 
its minuter distinctions and qualifications, and with the authors 
who have treated it, frequently surprised even those who had 
prepared themselves to speak to the particular case. His 
judicial deportment was dignified and urbane, and his kind 
regard to the feelings of all who approached him, especially 
the younger members of the bar, was almost proverbial. No 
judge ever maintained the rights of the bench with greater 
vigilance and firmness; yet none, with less offence. No judge 
was treated with more profound respect; but it was not the 
tribute of deferential terror; it was the grateful homage of 
love. In the despatch of business before him, he had great 
and ready tact; always rapid, yet never in a hurry; the course 
of his court resembling, not the babbling of a mountain brook, 
but the quiet, swift gliding of a deep, resistless stream. If, 
among the various excellences of his judicial character, we 
were obliged to select any one as the leading trait, we might 
hesitatingly select his uncommon quickness of comprehension. 
Some have been as ready, without his accuracy; others as 
correct, without his readiness. His was the happy combina- 
tion of both. No man could at a quicker glance catch the 
entire contents of the page submitted to his perusal; none 
more readily understand the meaning of the speaker before 
him; none could sooner comprehend the half enunciated 
proposition, and reproduce it to the speaker in more exact 
terms of his own; no judge could with sharper sagacity discern 
the precise merits of the cause or question submitted to his 
judgment. This faculty, said to be dangerous in a magistrate, 
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was tempered by self-discipline and restraint; for in truth he 
was a patient hearer, never silencing an advocate who had 
still something to say, and gladly availing himself of every 
light which might be shed upon the case, even to the hum- 
blest twinkling. His judgments are distinguished for their 
fulness of reasoning and illustration. He was anxious not 
only to be right, but to be confessedly so. He carefully con- 
sidered all the discussions at the bar, fairly meeting by 
argument every point that he overruled, and justifying his 
own conclusions by the most cogent reasonings and authorities, 
with persuasive eloquence. Even the losing party has been 
known to thank the judge for convincing him that his adver- 
sary was perfectly innocent of the wrong, of which he had 
believed him guilty. 

We may easily imagine that the decisions of such a judge 
would seldom be reversed; and, indeed, in the fewest possible 
cases has the appellate court been known to dissent from his 
opinions. The care and caution with which he formed these 
opinions, communicated to me at a recent period, is so striking, 
that the mention of it here will be pardoned. It was his 
habit, after hearing an argument, in any case of importance, 
to defer the investigation of the matter until his mind had 
cooled after the excitement of the hearing, and freed itself of 
all bias produced by the high colourings of the advocate, and 
the eloquence of his appeals; leaving in his memory only the 
impressions made by the principal facts and the legal rea- 
sonings; of which he also took full notes. After this, he 
carefully examined all the cases cited and others bearing on 
the subject, reviewing and fixing firmly in his mind all the 
principles of law which might govern the case. By the aid 
of these principles he proceeded to examine the question upon 
its merits, and to decide accordingly ; always first establishing 
the law in his mind, lest the hardship of the case should lead 
him to an illegal conclusion, 

In all the great questions brought into judgment before him, 
his extensive and profound investigations of legal doctrines 

VOL. VI. 23 
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will serve as the basis of operation for lawyers and judges 
during a long period of coming time. The Jaw of the pre- 
vious ages of British jurisprudence was revised and re-estab- 
lished in that of Coke and Hale; beyond which it is almost 
superfluous to seek for authorities in the common law. The 
decisions of that day were again reviewed, after the lapse of 
a century, and re-affirmed, with the modifications of modern 
usage, in the classic age of Mansfield. Scarcely a decree in 
chancery needs now be cited, prior to those of that accom- 
plished chancellor, lord Hardwicke. But all these and others, 
down to our times, have been reviewed, in the judgments of 
Mr. justice Story, by the lights reflected from the body of the 
Roman law and the labours of its ablest commentators, and 
recoined, so to speak, with additional purity and fineness, and 
with the impression of his own master mind. 

As an instructor in jurisprudence, he never lost sight of his 
position as a judge, before whom the subjects of his lectures 
might again come under consideration. And while every 
topic of settled law was discussed in the lecture-room with 
his abundant learning and happy freedom, he carefully re- 
frained from expressing an opinion upon open questions, and 
still more upon cases stated to him. Indeed his sagacity in 
distinguishing between a real and a fictitious case, was so 
well known, that in this way he was rarely approached. In 
his statements of the existing law, he was remarkably clear 
and exact; copious and striking in his illustrations; rich in 
anecdote and historical reminiscence; and familiar with the 
peculiar characters of all the judges in Westminster hall, to 
whose judgments we are accustomed to refer. You, my 
pupils, and all who have had the privilege of sitting at his 
feet, will attest his unwearied patience and kindness in answer- 
ing the various inquiries of the student; the native delight 
with which he expatiated upon the great doctrines he expound- 
ed, unconscious of the waning hour; his contagious enthusiasm, 
inspiring all around him with love for the science, and cheering 
onward the most sluggish and disheartened to new vigour in 
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the course. Still you may seem to hear him, in tones of 
eloquent morality, portraying the exalted character of the 
lawyer, which he held up for your imitation, and describing, 
in terms of withering scorn, that which he would have you 
avoid; and, above all, enforcing the truth, that, to attain ex- 
cellence in the law, the student must excel in virtue, and grow 
familiar, day by day, with the conceptions of Deity himself. 

To the young, and especially to students, his example is of 
great value. He was thie artificer of his own fortune. His 
early and untiring diligence in study, his regular deportment 
in college, the purity of his character and conduct, his habit 
of self-discipline and restraint, and of self-culture, will inspire 
them with the resolution, like him to excel in whatsoever 
adorns the character of man, and animate them, not only to 


the love, but to the practice, of virtue. 

To us all, my friends, his life is full of instruction. He was 
a constant, faithful, and most affectionate friend; a discreet 
and kind adviser; to his relatives a father and a counsellor; 
in all his domestic relations, a delightful pattern of exuberant 
love. With a hand open as day, he was a munificent bene- 
factor to all whose situation required his aid; and a liberal 
supporter of every enterprise for the public good. His gene- 
rous temper, his warm affections, the elevation and simplicity 
of his life and conversation, the cheerfulness of his manner, 
and the cordial sympathy of his daily greetings, threw a 
charm over his intercourse with all around him. Let me 
add, that he was also a Christian. He had studied the 
evidences of christianity with professional closeness and care, 
and had given to them the testimony of his full assent; and 
he has often been heard to declare, that, in his judgment, the 
great facts of the gospel history were attested by a mass of 
evidence, which, in auy court of law, would be perfectly 
satisfactory and conclusive. In the open and distinct avowal 
of his faith, in its consistent practice, and in his liberal charity 
for others of different views, he is worthy of all imitation. 

In the estimation of the great Grecian lawgiver, he alone 
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was to be accounted happy, whom Heaven blessed with 
success to the last; for the happiness of one who had the 
dangers of this life to encounter, he deemed no better than 
that of the champion, while the combat is still undetermined 
and the crown uncertain. But this great man died, already 
crowned with the laurels of victory. He carried to the grave 
no ordinary regrets, no common honours; for he died in the 
midst of the most active beneficence. Let us thank God that 
he lived so long, and did not survive his power to do good; 
and that, although this brilliant light of jurisprudence has 
departed, yet there will for ever linger in our sky the sunset 
glory of his undying example. 





ART. II—USES AND TRUSTS AS AFFECTED BY THE 
REVISED STATUTES OF THE STATE OF NEW 
YORK. 


Tue statute of 27 Henry VIII. commonly called the statute 
of uses, was designed to put an end to uses, by a construction 
given to the instrument by which the estate was vested. Full 
effect was given to the conveyance, by which the estate was 
created, but the intermediate estate of the feoffee, was annihi- 
lated, by turning the interest of the cestui que use into a legal 
estate, 

The policy of the revised statutes of the state of New York 
aims directly at the abolition of uses and trusts. The intent 
of the statute on this subject is to do away with conveyances 
creating uses and trusts, and not’ merely to declare their 
construction. 

“Uses and trusts, except as authorized and modified (by 
law), are abolished; and every estate and interest in lands, 
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shall be deemed a legal right, cognizable as such in the courts 
of law, except when otherwise provided.’ Every disposi- 
tion of lands, whether by deed or devise hereafter made, shall 
be directly to the person in whom the right to the possession 
and profits, shall be intended to be invested, and not to any 
other, to the use of, or in trust for such person; and if made 
to one or more persous, to the use of, or in trust for another, 
no estate or interest legal or equitable, shall vest in the 
trustee.’’? 

Notwithstanding the prohibitions of the statute, and the 
manifest policy to annihilate uses and trusts, we apprehend 
that the provisions of the revised statutes have failed as sig- 
nally to accomplish that result, as did the early statutes of 
uses. The only effect of the statute of Henry VIII. was to 
add a few words to conveyances; and the only requisite to 
the valid creation of a trust for life, under the New York sta- 
tute, is the declaration in the conveyance, that the trustee 
shall apply the rents and profits “to the use”’ of the cestui que 
trust. 

It is pravided by the revised statutes,’ that express trusts 
may be created, for any or either of the following purposes: 

1. To sell lands for the benefit of creditors. 

2. To sell, mortgage or lease lands for the benefit of lega- 
tees, or for the purpose of satisfying any charge thereon. 

3. To receive the rents and profits of lands, and apply them 
to the use of any person, during the life of such person, or for 
any shorter term, subject to the rules prescribed (by law). 

4. To receive the rents and profits of lands, and to accumu- 
late the same, for the purpose and within the limits prescribed 
(by law). 

The express trust sanctioned in the 3d subdivision of this 
section, was originally limited to cases, where the application 
of the rents and profits, was to the education and support of 
the persons, for whose benefit the trust was created; and the 


'R. S. Part 2, tit. 2, sect. 45. ? Sect. 49. ® Sect. 55. 
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intention undoubtedly was to confine the trust to cases, where 
from the character of the cestui gue ¢rust, it was necessary 
for the trustee to make application of the funds. 

The change which has been made in the terms of the act, 
was introduced with the evident design of rendering its pro- 
visions applicable to all cases: and a correspondent change is 
necessary in the construction of the law. 

Under the 3d subdivision of the 55th section of the statute, 
a question has arisen, which involves the character of the 
trust, and the obligations of the trustee, who is directed to 
receive the rents and profits of lands, and apply them to the 
use of another. 

In the case of Coster v. Lorrillard,! the estate was devised 
to trustees to receive the rents and profits, and pay them over. 
Mr. chief justice Savage was of opinion, that under the sta- 
tute which authorized the creation of a trust, to receive the 
rents and profits, and apply them to the use of any person, 
such a trust was invalid. “A trust,’ he said, “to receive the 
rents and profits and pay them over, gives the cestui gue 
trust the equitable estate; but the statute permits no such 
trust. The persons to be benefited shall have no estate or 
interest, but only a right to enforce the trust. If the rents are 
to be paid over, why not give the estate directly?’ 

Mr. justice Nelson was of a different opinion. “The mode 
of applying the rents and profits,’’ said the learned judge, “as 
well as the amount of them, as the section now stands, is not 
limited or made material, and rests in the discretion of the 
person creating the trust. Even under the restricted clause, 
he might I think, have directed, as has been done here, the 
rents and profits to any amount. specified, to be paid over at 
fixed periods, for the education and support, or either, of any 
person, leaving the application of them to himself. There 
was nothing in the clause necessarily preventing this. The 
legislature I think, could not have meant that a parent should 
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be compelled in creating a trust for the education or support 
of his son, to place him at the mercy of an undefined discre- 
tion in the trustee; and thereby exclude the exercise of all 
discretion on the part of the parent. The legislature meant 
that the person creating the trust, might exercise the discre- 
tion, if he pleased, and regulate the administration of the 
trust.”” Mr. senator Tracy was of the same opinion: a dif- 
ferent construction he thought would destroy many important 
trusts which ought to be sustained; and if the trustee was to 
determine the application of the rents and profits, he must be 
invested with an absolute discretion of applying the fund, 
independently of the supervisory power of the cltancellor. 

In Hawley v. James,’ Mr. justice Bronson was of opinion, 
that a trust to recover and pay over rents and profits, was not 
authorized by the statute, that the legislature only intended 
to sanction a trust, where the trustee had a discretion in the 
application of the money, and that an authority to receive 
and pay over rents and profits, was among those formal irusts 
which were expressly abolished. Under the trust authorized 
by the statute, the trustee was not only to receive but to 
apply the money. “The trustee,” said the learned judge, ‘is 
to exercise a fiduciary office, a kind of guardianship in the 
expenditure of the money. He is not to pay it over and suf- 
fer it to flow in the channels where inexperience, improvi- 
dence or vice will carry it; but he is to see that the benefi- 
ciary actually enjoys the fruits of the donor’s bounty—that 
his education, his support, and his general welfare are pro- 
moted to the full extent of the fund committed to his charge. 
In short, the trustee is to apply the money to the use of the 
beneficiary.”’ 

Mr. justice Bronson was of opinion that the use of the word 
“apply” in the statute, was significant of an intention to ex- 
clude trusts, created for the purpose of receiving and paying 
over the rents and profits of lands. 


* 16 Wend. R. 61. 
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Though the question was incidentally discussed in the cases 
of Coster v. Lorrillard and Hawley v. James, it does not seem 
to have been decided by the court in either of those cases. 

In Gott v. Cook,! the devise was in trust to the executors, 
to receive the rents and profits of real estate, and the 
income of personal estate. The testator gave to each of two 
nieces after she was of the age of twenty, or married, one 
half of the income of his estate, after paying the annuities to 
his mother and sister-in-law, as such income should from time 
to time, be received by the executors; which income was to 
be paid them by the executors, upon their separate receipts, 
notwithstanding their coverture. In case of the death of 
either of the nieces after having attained the age of twenty 
years, without lawful issue, the testator directed his executors 
to pay to the surviving niece the whole clear income, subject 
to the annuity; and he directed his executors to apply so 
much of his estate as they might deem necessary, to the sup- 
port of the children of his nieces, in the event of their death, 
leaving lawful issue. The surplus he directed to be accumu- 
lated and paid to such children. 

The trust in this case was to pay over the income to the 
nieces respectively, as the same should be received by the 
executors, and was not in terms, to apply it to their use. 

Mr. chancellor Walworth was of opinion, that the object 
of the legislature, was to authorize a trust in the rents and 
profits of real estate, for the benefit of an improvident benefi- 
ciary, and for the protection of a feme covert against an im- 
provident husband, by securing them against improvidence, 
and by withdrawing them from the reach of creditors. “If 
this can be effectually done,’ said the learned chancellor, 
“under such a provision as is contained in this will, as it could 
be consistently with other provisions of the statute—if the 
trust was framed in the very words of the law, courts could 
not give the statute a construction, which would render it 
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necessary for the trustee to purchase every loaf of bread, and 
every paper of pins, which may be required for the use of the 
cestuis que trust, instead of giving them the money, after 
the same has been received from the rents and profits of the 
trust estate, to enable them to purchase for themselves.’”’ The 
chancellor was of opinion, that even as the section originally 
stood, when the rents and profits were to be applied only to 
the support of the cestui que trust, the trustee would have 
been authorized to pay over the rents and profits when re- 
ceived, to an adult cestui gue trust, for that purpose ; that 
the great object of the statute was attained, if the property 
was placed beyond the reach of improvidence, an end which 
was secured by rendering the trust inalienable; that a cestuz 
que trust who was competent to provide for his own wants, 
must have the power to direct the application of the money, 
when it has been received by the trustee; and that where 
such capacity existed, if the trustee should attempt to exer- 
cise a control without any justifiable cause, after the fund had 
been received, so as to become the absolute property of the 
person for whose use it was to be applied, the court would 
remove such trustee, and appoint another who would pay 
over the fund to the cestui gue trust. 

The chancellor considered in all such trusts, a certain dis- 
cretionary power as vested in the trustee, subject to the super- 
visory control of the court of chancery. Though it would be 
the duty of the trustee to pay over the rents and profits to a 
cestui que trust, who was competent to make a proper appli- 
cation of them, it would be a breach of duty to place the 
income in the hands of a lunatic or drunkard, or even to 
apply the funds to the use of such a person, so as to give him 
the control of articles purchased for his use. The court of 
chancery would protect a trustee who in the exercise of good 
faith, withheld the funds from an improvident cestui gue 
trust, though the trustee was authorized to receive the rents 
and profits and pay them over; and if the income was paid 
over to the cestui gue trust, who was under no legal disabi- 
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lity to receive it, he could never afterwards call upon the 
trustee to account for the money, on the ground that it has 
been misapplied, even when in the words of the statute it is 
directed to be applied by the trustee. 

When the party creating the trust directs the application to 
be made, by paying over to the object of his bounty, the 
chancellor was of opinion, that the direction is within the 
letter, as well as within the spirit of the statute. 

A decree was therefore made declaring the construction of 
the will accordingly. This decree was aflirmed by the court 
of errors, though the subject under consideration was not 
discussed by the judge who delivered the opinion of that 
court. 

It would seem to be settled by this case, that a valid trust 
may be created, by which the trustee may be authorized to 
receive the rents and profits of real estate, and apply them to 
the use of the cestui que trust, or that the trustee may be 
directed to pay them over to the cestui que trust, to be 
appropriated at his own discretion. 

The validity of such a trust is recognised as a formal trust, 
by which estates may be withdrawn from the possession of 
the parties who are entitled to the beneficial interest. 

The original intention of the legislature was to confine 
trusts to infants, and other persons who were incompetent to 
administer funds for their own support, and who were there- 
fore placed under a species of guardianship. The design was 
found too narrow, and the amended law has restored the 
ancient system of trusts in all its relations. 

As the formal system of trusts remains, notwithstanding the 
provisions of the statute, so also do the incidents of a trust 
estate continue in relation to the liabilities of the trustee, the 
rights of the cestui gue trust, and of third parties, and the 
control of the court of chancery. No substantial change has 
been effected by the statute. A party for whose benefit a trust 
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estate is created, is entitled to receive froin the trustee the full 
araount of the rents and profits, unless a cause exists which 
will justify the trustee in exercising a control over the income. 
Such a justifiable cause can only exist in those cases where a 
guardianship may be exercised or delegated by the court of 
chancery. A trustee cannot be permitted to determine the 
power of the cestui que trust by a vague discretion. In 
every case the disqualification of the cestui que trust will 
depend upon his status, which is to be determined by the 
court of chancery. 

The estates of idiots and lunatics are subject to the guar- 
dianship of the court of chancery, and the trustees of the estates 
of such persons in applying the income of the estates, does 
but exercise the authority of the court according to the prin- 
ciples of equity, though he derives his title to exercise that 
authority from the conveyance in trust. 

The statute recognises and declares the cases in which 
habitual drunkenness constitutes a disability, which subjects 
the party to the protection and the restraints of the court of 
chancery. 

In all these cases the status upon which the disability 
depends, is determined by the court, and the duty of the trus- 
tee to make a personal application of the rents and profits 
under the direction of the court, depends upon the existence 
of the disability. 

When a trust is created for the benefit of a person who is 
entitled to receive from the trustee the rents and profits, his 
interest is absolute, and to him the trustee is alone account- 
able for a faithful execution of the trust. There can be no 
accountability to the court of chancery, except in cases where 
it is the duty of that court to administer its guardianship. Mr. 
chancellor Walworth in the case cited, says that if the income 
is paid over to the ces/ui gue trust, who is under no legal 
disability to receive it, after it has actually accrued, and not 
by way of anticipation merely, he can never call upon the 
trustee to account; but a cestwi gue trust who is under no 
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legal disability, cannot call upon the trustee to account in 
equity, for any violation of such a trust which he has himself 
authorized. He will be bound by his own act, and there is no 
principle which will justify the court in interposing to restrain 
the exercise of an absolute right of property. 

Where by reason of personal disability it is proper for the 
trustee to exercise a guardianship over the cestui gue trust, 
the trustee will be held responsible for expenditures, accord- 
ing to the familiar doctrines applicable to such a relation. 

As the original design of the statute was to authorize trusts 
only, when such an actual guardianship was necessary, a 
provision was made securing the claims of creditors of the 
cestui que trust. 

Section 57th declares, that “Where a trust is created to 
receive the rents and profits of lands, and no valid direction 
for accumulation is given, the surplus of such rents and pro- 
fits beyond the sum that may be necessary for the education 
and support of the person for whose benefit the trust is cre- 
ated, shall be liable in equity to the claims of the creditors of 
such person, in the same manner as other personal property 
which cannot be reached by an execution at law.”’ 

This provision can be applicable only to those cases where 
it is the duty of the trustee to administer the income for the 
necessary support of the cestut que trust. It cannot apply 
to those trusts in which the rents and profits are to be paid 
over; for if the claims of creditors in such cases constituted 
any lien upon the fund, the principal purpose for which trust 
estates are authorized, would be effectvaiiy defeated. It is 
probable that the construction which wes adopted by the 
learned chancellor, in the enlightened judgment given by him 
in the case cited, was not in conformity with the intention of 
the framers of the statute, but it promulgates the only reason- 
able and consistent doctrine. 

The revisers of the statutes in their notes announce the 
general objects of active trusts, for which it was their inten- 
tion to provide, to be the education of a minor, the separate 
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use of a married woman, or the support of a lunatic or spend- 
thrift : but there are innumerable cases in which it is desirable 
that testators and others, should be enabled to create a trust 
for the objects of their bounty, although they may not be fit 
objects for the guardianship of the law. 

There are cases, in which a parent might doubt the pru- 
dence or good sense of a child, iti which it would be absurd 
to place him under guardianship as a lunatic or a spendthrift. 

It could not have been the intention of the legislature to 
place trust estates in all such cases, in the hands of a quasi 
guardian, who should at his discretion, graduate the expenses 
of a cestui que trust according to his own views of necessity, 
and retain the surplus rents and profits, subject under the 
57th section, to debts which a cestui gue trust, perfectly com- 
petent to assume any personal liability, might contract. 

We think we are therefore justified in concluding, that the 
decision of the learned chancellor maintains the only construc- 
tion of the statute, which is consistent with the general policy 
of the law, and with well established principles of equity. 

The effect of this construction is to render nearly inopera- 
tive, those provisions of the revised statutes which were de- 
signed to abolish formal trusts. As was the result under the 
statute of uses, the only effect of the statute will be, to intro- 
duce two words into conveyances in trust. If land is conveyed 
to one person in trust for another, the estate of the cestut gue 
trust will be transferred into a legal estate; but if land is con- 
veyed to the trustee, to pay over the rents and profits, a valid 
trust is created; the trustee has the legal estate, and the cestui 
que trust has an equity merely. 

It is enacted by the revised statutes,’ that “Where a grant 
for a valuable consideration shall be made to one person, and 
the consideration therefor shall be paid by another, no use or 
trust shall result in favour of the person by whom such pay- 
ment shall be made; but the title shall vest in the person 
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named as the alienee in such conveyance,” subject only to 
subsequent provisions of the statute, by which an exception 
is made for creditors of the person paying the consideration, 
and also where the alienee named in the conveyance shall 
have taken the same as an absolute conveyance, in his 
own name, without the consent or knowledge of the party 
paying the consideration, or where such alienee, in violation 
of some trust, shall have purchased the land so conveyed, 
with moneys belonging to another person. 

The change in the law which was effected by these provi- 
sions, was thought indispensable to accomplish the object 
which the legislature had in view, namely, the abolition of 
uses and trusts, “since otherwise the prohibition to create 
formal trusts in future, would be readily evaded, and they 
would continue in substance to exist and in their worst form.”’ 

Another reason alleged for the change, was the danger that 
this secret mode of acquiring title to land through a resulting 
trust, would be perverted to the purposes of fraud: but we 
apprehend that this innovation may be much more promotive 
of fraud. It applies to cases, not only where there may have 
been a design to create a secret title, but to those where the 
party paying the consideration, is peculiarly entitled to the 
protection of a court of equity. 

Is it to be endured that a party who is ignorant of the ne- 
cessity of a regular and formal conveyance, shall be deprived 
of his title, because instead of a deed, he has taken a simple 
acknowledgment of trust, from the agent whom he had em- 
ployed to make the purchase ? 

If the statute is to be construed literally, and without refer- 
ence to paramount principles of equity, such would seem to 
be the drift of this strange enactment. Unless the design was 
to punish parties who might enter into secret trusts, the true 
policy would seem to have been, to execute trusts, whenever 
they were discovered. 

Perhaps under the existing provisions of the act, it would 
in general be regarded “a violation of trust,’’ if the alienee 
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who has purchased lands with moneys belonging to another 
person, should take an absolute conveyance in his own name.! 
Without the express consent of the party, it would seem that 
fraud or mistake would be implied by a court of chancery 
from the very nature of the transaction. 

Instead of relieving the law of uses and trusts of its diffi- 
culties and abstruseness, new complexity has been given to 
this branch of the law. Before the enactment of the statute, 
the rnle was clear that on the sale of real estate, a trust re- 
suited to the party who paid the purchase money. The exist- 
ence of the trust was determined in such cases by the fact of 
payment (unaccompanied by a declaration of the trust). But 
under the statute, the title is to be determined by the consent 
or knowledge of the person paying the consideration, and by 
the question whether the alienee purchased in his own name, 
in violation of some trust or duty. 

The resulting trust under the existing law, does not arise 
upon the natural equity constituted by payment, but upon 
that equity and the absence of consent or knowledge, on the 
part of the person paying the consideration of the conveyance. 
The actual title is made to depend upon consent to the form: 
and upon this frivolity in many eases may depend the rights 
of subsequent purchasers. 

Many cases of difficulty may arise upon this provision of 
the statute. It is difficult to suppose, where in a conveyance 
to a trustee on the sale of land, it is declared in the deed that 
the purchase money was paid by another and that the land 
is held in trust for him, that this declaration of trust should 
be inoperative, but such would seem to be the very letter of 
the statute. But suppose a case where there is no such decla- 
ration, and that there is nothing appearing upon the face of 
the deed to show that the party who paid for the land, con- 
sented that the formal title should be vested in another; will 
it be sufficient to establish a resulting trust, if proof is made 


' But see Norton v, Stone, 8 Paige R. 222, 
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of the payment, or must the party assume the burden of prov- 
ing that he did not consent to the form but was ignorant of 
the attempt to evade the statute? If the forfeiture is designed 
as a penalty for attempting to evade the policy of the law, 
the analogies of the law would admit a presumption of inno- 
cence in a case where the statute very absurdly makes con- 
sent to a form, as effectual as fraud to divest an equity. 

If in the case stated, the burden of proof would devolve 
upon the party who paid the purchase money; if he is bound 
to show not only his equity, but that he has not forfeited it 
by an attempt to evade the statute for the abolition of uses 
and trusts; this question presents itself in new aspects in refer- 
ence to third parties. As against subsequent creditors of the 
person who paid the consideration, there can be no presump- 
tion of the existence of this frivolous ground of forfeiture. 

It is enacted by the 64th section, that “ where an express 
trust is created, but is not contained or declared in the con- 
veyance to the trustees, such conveyance shall be deemed 
absolute, as against the subsequent creditors of the trustees, 
not having notice of the trust, and as against purchasers from 
such trustees without notice and for a valuable consideration.”’ 
This provision is in affirmance of the rule of the common law, 
and while it recognises secret trusts as existing under the sta- 
tute, it gives effect to them impliedly in the hands of one who 
is not a purchaser without notice, and for a valuable consi- 
deration. 

All those trusts which are authorized under the 55th sec- 
tion of the statute as active trusts, are capable of being created 
by conveyances absolute in their terms, accompanied by a 
secret declaration of trust between the parties. Under the 
64th section, purchasers without notice and for a valuable 
consideration, will hold the land affected with the trust by an 
absolute title, although the revised statutes prohibit convey- 
ances of land thus charged by a trust, whether made by the 
trustee or cestui que trust. 

The statute has we think, effected certain important changes 
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in the law of uses and trusts, although it may have failed to 
accomplish some of the objects of the revisers, partly from 
their want of skill, and partly from the nature of the subject. 
It has accomplished that change which it was the design of 
the statute 27 H. VIII. c. 10, to effect in regard to uses, and 
which was evaded by the judges in the construction of that 
statute: A grant to A. to the use of B., who is to hold to the 
use of C., was held to vest the legal estate, under the statute, 
in B., whilst the beneficial interest was in C., because the first 
use alone was executed. In such cases the New York sta- 
tute will have the effect of executing the ultimate trust. 

The statute of uses did not extend to assignments of chattel 
interests. As is truly observed by the revisers: “If a term of 
500 years is granted to A. to the use of B., by force of the 
statute B. would take a legal estate; but if B. the moment he 
has received the grant, assigns his whole interest to D. to the 
use of C., the use in C. is not executed, so that the legal estate 
vests in D., and although C. has the whole actual interest, it 
is in equity only that his rights are acknowledged;’’ but the 
revised statutes apply to all uses, whether created by virtue 
of any grant, assignment or devise; and the estate of the cestui 
que use is converted into a legal estate, whenever he is enti- 
tled to the actual possession of lands. 
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ART. III.—ACCESSION, 


THE RULE OF DAMAGES IN AN ACTION OF TROVER WHERE 
THE DEFENDANT HAS ADDED TO THE VALUE OF THE PRO- 
PERTY CONVERTED. 


Wen by labour and skill 2 valuable accession has been 
made to the property which belonged to another, it has been 
a grave question among the civilians, whether the property 
shall belong to the owner of the rude material, or to him who 
has given it a new value. 

That species of accession which takes place when a sub- 
stance is made of the material which belonged to another, is 
called in the civil law specification. 

According to the opinion of Sabinus, when one constructs 
something of the material which belongs to me, this new 
article is my property, although made in good faith, because 
the material belonged to me. 

Proculus, on the contrary, was of opinion that the new 
material ought to belong to him who had created it for his 
own use and in good faith, on account of the form which he 
had given it, and which could not be accessory to the material. 

Justinian has adopted another doctrine which occupies a 
middle ground between the two preceding, and which was 
also that of other jurists, as appears by the Institutes. 

Gaius thus reports these different opinions: “ When one 
has made on his own account a new species, from a material 
which belonged to another, Nerva and Proculus think that 
this new species belongs to him who has created it, because 
that which is newly made never belonged to any one. Sa- 
binus and Cassius thought it more reasonable that the pro- 
prietor of the material should also have the property of that 


' Pandects of Justinian, |. 41, art. 3. 
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which was created from it, because it was incapable of exist- 
ing without the material from which it was created. As for 
example, if I have made a cup of gold, silver, or copper which 
belonged to you: if 1 have made a vessel, an armory, ora 
bench of your timber: if I have made cloth of your wool, or 
a liquor with your wine and honey, or from your olives and 
grapes have made wine and oil.” 

But there is also another doctrine, which is that of jurists 
who think and with reason that the opinion of Cassius and 
Sabinus is correct, when the new article can be reduced to 
its former material, and that the opinion of Nerva and Procu- 
lus is just, in the case, when it cannot thus be restored. Thus, 
a cup may be reduced to its rude material of gold, silver, or 
copper, but oil and wine cannot be changed into olives and 
grapes, and the compound made of wine and heney cannot 
be restored to those ingredients. 

This middle doctrine was adopted by Paulus, for he says, 
in the case where the thing is changed: “ If, for example, you 
have made a vessel of my timber, it belongs to you, because 
my timber no longer exists, and so of the cloth which you 
have made of my wool. There no longer remains the cypress 
and the wool, but a new substance made of cypress and of 
wool.”’ 

But Paulus also says in the opposite case: “In regard to 
all those substances which cannot be restored to their former 
condition, if the material subsists, the form alone being 
changed, as if you have made a cup or a statue of my copper 
or my silver, the cup and the statue belong to me.” 

And in general whenever the ancient thing subsists, and 
has rather received an accession than a change, it must belong 
to the former owner, according to the opinion received by the 
Sabinians; for if you have dyed my cloth purple, says Labeo, 
it is not the less my cloth, for it is indifferent whether it was 
dyed purple, or yellow, or black, or in what manner it has 
lost its former colour. 

The former substance which is not destroyed by the change 
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which has been made, will belong to its original owner, unless 
by his consent another on his own account has made the 
change. ' 

The same distinction which we have made is to be ob- 
served, when a thing is made by a person partly from his 
own material and partly from that of another. 

This we learn from Ulpian. Pomponius says: “ If a com- 
pound is made from my honey and your wine, some are of 
opinion that a community of interest will exist, but I think, 
and such is the opinion of Pomponius himself, that the whole 
will belong to him who made it, because the species is 
changed. If lead is mixed with silver, no community will 
take place, because the substances cannot be blended together. 
And if the two substances which have been mingled cannot 
be separated, as if one lias mingled copper and gold, each 
may reclaim that which belongs to him, and that which has 
been said of the mixture of honey and wine is inapplicable, 
because each material, though blended with another, remains 
specifically. 

Pomponius also says, that if one has united two masses of 
the same nature in such a manner that they cannot be sepa- 
rated, each proprietor may reclaim his part; as for example, 
if one has melted together my silver and yours, the mass 
belongs to us in common, and each may reclaim his part in 
proportion to the amount he had furnished. He who has in 
bad faith confounded two masses of silver, will be liable cri- 
minally and in an action, and should be held liable to pay the 
value of the part which belonged to another. 

This rule obtains when the former substances remain, 
though blended together; but if they no longer exist, and ifa 
new species is created by their union, Pomponius says: 
«“ When several substances have contributed to form a new 
species, as a medicament or an unguent, the former owner 
can no longer reclaim it as his own; it must therefore be con- 
cluded that the new substance will belong to him who has 
made it on his own account.”’ 
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The question whether a party who has made accession to a 
specific article of personal property, is entitled as against the 
original proprietor to the benefit of the increased value, seems 
to depend upon the circumstance whether that proprietor can 
assert his possessory title to the property, to which accession 
has been made. This subject is intimately connected with 
that of the “confusion of goods,’”’ where in certain cases the 
party who mingles his own property with that of another, 
having lost his distinct title, forfeits his entire interest. 

In many cases of accession, the proprietor of the article in 
its original state has a possessory title to the whole property, 
which has been increased in value, and the party who has 
added to the value loses his right, only because he has by 
his own act made it impossible to separate what has been 
added to the property of another by unlawful accession. The 
right of possession in this case extends only to the property 
in its original condition, and the title to the accessory interest 
is a consequence resulting from the impossibility of severing 
it from the property to which it has been added. 

If a painting of great merit and value is spread upon can- 
vass, of which another is the proprietor, the owner of the 
canvass may reclaim it with its accession. He has a property 
only in the substance upon which the painting has been made, 
but he recovers the thing with all its addition of value, be- 
cause the painter cannot separate his work from the material 
with which he has wrongfully connected it. 

A sculptor who has given value to a block of marble, loses 
the result of his labour and art, because it was an act of folly 
and a wrong to expend it upon a material to which another 
has the right of possession. The sculptor may not thus 
acquire a community of interest, and the product of his labour 
is inseparable from the substance, to which and its accession 
the original proprietor has an absolute title. The artist in 
either case acquires no other interest than if he had volun- 
tarily ornamented with carving a vase or goblet, of which the 
proprietor was in possession, or painted the walls of his house 
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in fresco. The right to recover possession draws after it the 
incident, because it is inseparable. 

But when the claim of the proprietor is for damages in an 
action at law and not an assertion of title, to a specific article 
of property of which he may claim possession, the extent of 
his interest, as against the party who has wrongfully con- 
verted the property and enhanced its value by accession, is 
governed by very different considerations. In the cases stated 
the proprietor recovers all, because there can be no severance; 
but this is not true in a question of damages. 

It may be stated as the invariable principle, that in an 
action of trover, the rule of damages on a recovery by the 
plaintiff for property unlawfully taken and converted, is the 
value of the property at the time when the cause of action 
accrued.,! 

The true measure of damages against the sculptor would 
be the value of the block of marble in the hands of the pro- 
prietor. 

Damages are determined by the mere act of conversion, 
and can neither be increased nor diminished by any subse- 
quent event, or by any use which the wrongdoer may have 
made of the property converted. But it may be said, if after 
the accession the original proprietor is entitled to claim the 
whole, and the party who gave the additional value has no 
interest whatever, that the rule of damages ought to be the 
value of the property which the proprietor has a right to 
reclaim. ‘To this it may be answered, that the additional 
value is lost by the party making it, only because he cannot 
found a title upon his own wrong. Upon his weakness de- 
pends the strength of the proprietor’s title. The law permits 
the owner of the property to recover the whole, because from 
the nature of the case there can be no apportionment, and an 
interest in common cannot be created by the wrongful act of 
a party. 


' Kennedy ». Strong, 14 J. R. 128. 
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If any such community of interest could be established, the 
wrongdoer would be entitled to retain the possession of the 
entire property against the original owner. 

But though the law gives the right to recover possession to 
the proprietor of the article in its original state, and the title 
to the principal draws after it the incident, the law does not 
contemplate the right to the accession, as against the wrong- 
doer, as an absolute right of property. If in the cases sup- 
posed, the painter or the sculptor defaces the product of bis 
art without injuring the original material, the proprietor has 
suffered no wrong and can establish no claim for damages. 
He cannot in any case, however proper in itself for the inter- 
ference of a court of equity, call upon that court for the pro- 
tection of the accessional value against the party making it. 
He cannot ask the court to enjoin the painter or the sculptor 
from doing an irreparable injury to their work whilst the 
property is in their possession, because his only interest in the 
eye of the law is in the rude material, and the acceded value 
is merely accidental. 

It seems to be a rule of law that accession does not work a 
forfeiture, except in those cases where there was a wilful 
invasion of the proprietor’s right. Accession does not take 
place in every case where the owner is entitled to reclaim his 
original property. If the increase of value has been made by 
one who is a dona fide purchaser, although this circumstance 
gives no title to the original material as against the -true 
owner; the innocent party who has been led by mistake to 
annex the result of his own labour and skill to the property 
of another, does not lose his interest therein. The proprietor 
of the original material may have a possessory title to that, 
but he does not take the value annexed as an accession. 

There may be a difficulty in making the apportionment of 
interests, but the community of interest is recognised by the 
law. 

It is like the case where there is a confusion of goods with- 
out any wrongful act of the party, but whose distinct indi- 
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vidual interest has become so blended with the property of 
another person that it cannot be known. Where such an 
event occurs by unavoidable accident, it would be extremely 
unjust and inequitable if either party should derive advantage 
from the misfortune. 

The instances mentioned by the writers on the civil law, 
where the original owner acquires a title to the whole pro- 
perty by accession, are cases of wrong in which the party can 
only found his claim to indemnity, or to a common interest, 
upon his own malfeasance. In other cases, where the party 
has acted in good faith, it would seem that according to the 
rules of the civil law, the original owner loses his property, 
and he is only entitled to compensation for the former value 
of the article before he had parted with possession. 

The doctrine on the subject of accession is thus stated by 
Mr. justice Blackstone: “By the Roman law, if any given 
corporeal substance received afterwards an accession by 
natural or by artificial means, as by the growth of vegetables, 
the pregnancy of animals, the embroidering of cloth, or the 
conversion of wood or metal into vessels and utensils, the ori- 
ginal owner of the thing was entitled by his right of posses- 
sion to the property of it, under such its state of improvement. 
But if the thing itself, by such operation, was changed into a 
different species, as by making oil or bread out of another’s 
grapes, olives, or wheat, it belonged to the new operator, who 
was only to make a satisfaction to the former proprietor for 
the materials which he had so converted.! And these doc- 
trines’”’ he says, “are implicitly copied by our Bracton, and 
have since been confirmed by many resolutions of the courts.” 

In the former case, where the identity of the thing remained, 
the original owner was entitled to the property of it “by his 
right of possession ;’? but where the thing itself was changed 
into a different species, there was no right of possession to the 
substance which had been newly created. In each case the 


* 2 Bl. Comm, 404, 
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wrongful act of the party converting the property was the 
same; but in one case he loses his improvements, in the other 
he retains the improved property, only making compensation 
for the rude material. 

Mr, justice Blackstone evidently contemplates cases where 
the conversion was wrongful. The wrongdoer loses all where 
the original owner of the property has the right of possession, 
not because the owner has any title to the improvements as 
such, but by reason of the uniawful act of the party by whom 
the accession was made, which disqualified him from main- 
taining any claim for compensation. Where, notwithstand- 
ing his wrong, he can vest upon his right to possession, the 
original owner of the property converted, recovers only the 
value of the material in its original state. 

Independently of the original owner’s right of possession, 
it is unimportant, as it regards the plaintiff’s rights in an action 
for the conversion of property, whether the defendant has 
destroyed it or given it additional value; the plaintiff can re- 
cover only the value of his property. 

If the rule were otherwise in the case stated by Mr. justice 
Blackstone, whatever was the right of possession, the original 
owner would be entitled to recover a compensation equiva- 
lent to all the improvements made by the wrongdoer. 

The doctrine that the plaintiff is entitled to recover for the 
improved value, confounds the distinction between the origi- 
nal owner’s right to possess himself of the specific thing to 
which accession has been made, and the plaintiff’s right to 
recover for the value of his property. 

But Mr. Wood in his Institutes, goes a step farther, and 
states the doctrine of the civil law to be, that although the 
character of the specific property converted, is entirely 
changed, and although it is incorporated with other property, 
so as to be a mere incident, yet the whole shall aecrue by the 
right of possession, to the original owner; and he seems to 
consider it a consequence of this doctrine, that an action may 
be maintained against him for the whole. He states the law 

VOL. VI. 25 
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as follows: “He that made the new species shall be master 
of the whole, if it cannot be reduced to its first state and con- 
dition; as when one shall press wine from your grapes, or 
build a ship from your timber, you cannot claim the wine or 
the ship, &c. But this determination only takes place in fa- 
vour of the workman where the work was designed for his 
own use, and when he erroneously and by mistake, thought 
the matter was hisown. For if it was intended for the use 
of any other, it is his upon the same terms for whose use it 
was working: and if it is known that the grapes and timber 
are another’s, and yet thereof he proceeds to make his wine 
or ship, he shall lose his labour and workmanship: the whole 
shall accrue to the owner, and an action may be maintained 
against him.’ 

If the principle stated by the author is just, the original pro- 
prietor is entitled, not only to recover his grapes which have 
been changed into another species, and his timber which has 
been converted into a ship, but in an action at law, the rule 
of damages must be the value of the property, into which the 
rude material has been transmuted. And as upon the princi- 
ple, that a party who mingles the goods of another with his 
own, loses the entire mass, if he had mingled the wine pro- 
duced from the grapes of the original owner, with his own 
wine in a vat, or, if he had incorporated the timber with other 
materials of which a ship was constituted, the whole property 
in each case would be forfeited, on the ground that the right 
of possession draws after it what is incapable of severance. 
So in an action at law, the rule of damages would be, the en- 
tire value of the wine in the vat, and the value of the ship, to 
the construction of which, in part, the timber had been 
applied. 

If the doctrine of the author is sound, there is no fixed and 
determinate rule of damages, but the amount which the plain- 
tiff in an action of trover is entitled to recover, depends alto- 


* Wood’s Institutes 92. 
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gether upon the advantage which the defendant may have 
derived, and which may be constantly fluctuating. 

The question of damages was considered and decided in 
the case of Brown v. Sax, by the supreme court of the state 
of New York. The action was trover for a quantity of saw- 
logs, boards and plank. The logs had been cut on the plain- 
tiff’s land and converted into boards by the defendants at their 
saw-mill. The court were of opinion that the property was 
not changed by this act, and that the plaintiff was entitled to 
recover not merely the value of the trees when they were tor- 
tiously taken from his land, but the enhanced value by the 
conversion of the logs into boards. Mr. justice Sutherland 
dissented on the ground that the value of the property at the 
time of the taking, furnished the true rule of damages. 

The results which follow the adoption of such a rule, are 
remarkable. The defendant was liable for the tortious taking 
of the trees, immediately after the conversion, when they were 
taken into his possession. At that time, the plaintiff was enti- 
tled to recover for the value of the logs. No subsequent act 
of the defendants, could give the plaintiffs a larger claim to 
damages. The court proceeded upon the ground, that the 
owner of the property had a right of possession to the boards, 
and they seemed to suppose as a necessary consequence, that 
he must recover their value in damages. If the defendant 
had of the rude materials, constructed a coach or valuable 
furniture, upon the same principle, the plaintiff would have 
recovered the value of the articles into which the property 
had been converted. 

Reliance was placed upon an opinion cited by Viner from 
Moore, which was this: “ Et si home prist certain arbres, et 
puis il fait boards de eux; uncore le owner poit eux repren- 
der; quia major pars substantize remanet.”’ 

Undoubtedly, the law for the reason stated, would permit 
the original owner to retake the bourds, but it does not there- 


* 7 Cowen R. 95. 
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fore follow, that the owner would have recovered the value 
of the boards in an action. The plaintiff was entitled to the 
material in its changed state, because the substance of the 
thing remained. The policy of the law would not permit the 
wrongdoer to recover for his improvements, but so far as they 
were capable of being severed, it would not aid the original 
owner to acquire them. 

So far as it regards the question of damages, in an action 
of trover for property to which accession has been made, it is 
unimportant whether the defendant came into possession of 
the property tortionsly, or innocently. The rule which deter- 
mines the amount of damages must be uniform. If the owner 
can recover against the wrongdoer for the increased value of 
property, he may recover against a vendee or pawnee, for 
any accession which he has made to the article purchased. 
This would be a matter of extreme hardship to an innocent 
purchaser, and wholly inconsistent with the principle estab- 
lished in the action of trover, to give as damages the value of 
the property at the time of the conversion. 

But if it is admitted that the rule of damages must be the 
value of the property which the plaintiff by reason of its re- 
maining in substance, may reclaim, it would be extremely 
unjust to apply the same rule, when the original material is 
changed into a new commodity, and derives its value in part 
from the transmutation, no part of the original material re- 
maining. 

On the whole it would seem that the true doctrine on the 
subject of accession is stated with perfect accuracy by Mr. 
justice Blackstone. When any given corporeal substance has 
received an accession by natural or by artificial means, the 
original owner of the thing will be entitled by his right of 
possession to the property with its improvement, and the 
question whether the party who made the accession did so in 
good faith, will only affect his claim to indemnity where the 
original thing remains in substance. When the thing itself 
is changed into another species the property is changed. The 
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right of the original proprietor depends upon the identity of 
the thing. When a new substance is formed, it does not 
belong to the owner of the material out of which it was cre- 
ated. Such is the doctrine which is well established at the 
civil law. The doctrine stated in Wood’s Institutes, however 
correct in reference to things which remain in substance after 
the accession, is inapplicable to the cases he mentions of a 
ship or of wine, made of the timber or grapes of another. 
The property is changed. Whether the change was made 
innocently or not, an action will undoubtedly accrue to the 
owner, but not as Mr. Wood seems to suppose, for the value 
of the thing in its new condition. The owner will recover 
only the value of the property in its original form. The doc- 
trine asserted by this writer is not supported by any English 
case. The case in the year-books 5 Hen. VIL., fol. 15, was 
trespass for taking boots and shoes. The defendant in his 
plea set up a right of property in the leather of which these 
articles were made, and the court recognised this right of pro- 
perty if he could prove the identity of the original materials. 
Mr. chancellor Kent, referring to this decision, says: “The 
English law will not allow one man to gain title to the pro- 
perty of another upon the principle of accession, if he took the 
other’s property wilfully as a trespasser;’! but the learned 
commentator must be understood as speaking of cases where 
the substance of the thing remains unchanged. 

In the case of Silsbury v. M’Coon,? the question arose be- 
tween the original proprietor and a third person. The plain- 
tiffs brought an action of trover for a quantity of whisky, 
which was made of grain belonging to one Wood, who was 
indebted to the defendants. The whisky had been taken by 
virtue of a fi. fa. against the debtor as his property. The 
court were of opinion that the nature and species of the com- 
modity was entirely changed and its identity destroyed, as 
effectually as by making wine, oil, or bread out of another’s 





12 Kent’s Com. 363, * 6 Hill’s R. 425. 
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grapes, olives, or wheat, and that therefore it was not liable 
to be taken on execution as the property of him who owned 
the material from which the whisky was made. 

Upon the same grounds, if an action had been brought 
against the distiller by the owner of the grain, he would have 
recovered damages only for the original value of the com- 
modity at the time of conversion, though in an action of tres- 
pass damages might have been recovered for the tort. 

In an action of trover the general rule is, as we have stated, 
that the plaintiff shall recover damages for the value of the 
property at the time of the conversion. If a different rule is 
even applicable, it is, that when the market value of the 
commodity is fluctuating, the damages are to be measured by 
the highest price between the time of conversion and the time 
of trial! The rights of the owner of the property are not 
affected by any change which another has made in the pro- 
perty, whether the value is enhanced or diminished. If he 
has the right of possession, this right gives him as a conse- 
quence the accession, and by virtue of that possessory title he 
may recover against a third party for the original material, 
and also for the increased value by accession; but when the 
claim is for damages, whether the original material remains 
in substance or has been transformed into another species, he 
declares only for the property at the time of the conversion. 
Unless damages are demanded for the tort in a different 
action, or unless the rule which gives to the owner of the 
rude material the acceded value when he has the right of 
possession, is vindictive, instead of being founded upon the 
insufficiency of the claim to a community of property by the 
party who has made the accession, there can be no recovery 
for the increased value. 

A case? has recently been decided in the queen’s bench, 
where the principle on which the ruie of damages was deter- 
mined was the same which we have maintained. 


' West v. Beach, 3 Cowen R. 83. 
* Morgan v. Powell, 3 A. & E., N. S., 278. 
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The action was trespass for digging plaintiff’s coals in his 
mine, and taking and converting them. 

Sir W. W. Follet contended, that in such an action the 
plaintiff was entitled to recover the value which the coal had 
when it first became a chattel, that is, when it was first 
severed from the soil; that the labour afterwards bestowed in 
bringing it to the pit’s mouth gave it an additional value, but 
that could not be brought into account. Lord Denman ce. j., ° 
asked: “If a trespasser makes himself owner of the coal by 
digging it out, and then does something more to it which 
increases the value, must he not bear the loss of such added 
value when the true owner recovers his property ?”’ 

It was said by the counsel, that the argument drawn from 
the cases cited for the plaintiff, would show, that if a man had 
taken another’s timber and made it into a piece of furniture, 
the loser might claim the article of furniture or its value. 
But lord Denman said, “that it might be answered that the 
timber had become a different thing; but if a trespasser carries 
away my tree, and I follow and retake it, can he make a 
charge for his labour?’’ 

Coleridge j., said: “In trover, could the defendant set up a 
lien for the labour he had bestowed?” 

It was decided however by the court, that the defendant 
must be allowed in damages for his expense and labour in 
removing the coal and bringing it to the pit’s mouth, but not 
in first severing it from the mine. 
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ART. IV.—LAWS IMPAIRING THE OBLIGATION OF 
CONTRACTS. 


We have observed with great satisfaction a recent decision of 
tie supreme court of the United States, sustaining a contract 
of a sovereign state, by which a portion of its taxing power 
was relinquished, not only as manifesting a steady determi- 
nation on the part of that high tribunal, to sustain the conser- 
vative provisions of the constitution, but as effectually dispos- 
ing of certain modern doctrines, which deny the power of the 
legislature to bind a state by an executory contract. 

The argument which denies the validity of such a con- 
tract, is founded upon the inalienability of the eminent domain, 
which is claimed to be a right fundamental to the existence 
of society itself. 

That there is a right existing in the government founded 
upon necessity, which will sometimes justify the violation of 
every individual right, cannot be questioned. 

This necessity will justify the government in destroying 
property created by its own grant, and it will authorize acts 
which are in derogation of its contracts; but this extraordi- 
nary exercise of sovereign power neither measures the extent 
of an executed grant, nor the validity of an executory con- 
tract. The right of property may be absolute though it is 
thus invaded, and the contract of the state may be valid and 
constitutional, though it is rightfully violated under the pres- 
sure of necessity. The eminent domain when called into 
exercise by public necessity, is above all law, and independent 
of constitutional restraint. It is for the occasion, absolute 
despotism. 

This power is entirely distinguishable from the ordinary 
right of eminent domain, as subordinate to the constitution, 
and regulated by law. 
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No contract for the relinquishment of the taxing power 
could deprive the government of the right to levy contribu- 
tions for the support of a starving army. No grant or 
covenant on the part of the state however absolute, could 
restrain the sovereign power to enter upon land and demolish 
buildings, when such an act was necessary to check the 
ravages of a destructive fire. Because the eminent domain 
is thus above all restraint and regulation in cases of extreme 
necessity, it has therefore been argued that a state could not 
depart with any of its ordinary powers of legislation and 
government. The argument is fallacious, and is founded 
upon a supposed analogy, which does not exist, between a 
necessary exercise of power which is above the law, and that 
constitutional administration of government which is in sub- 
ordination to law. 

A contract to exempt certain individuals from the operation 
of general laws for the imposition of taxes, was early decided 
by the supreme court of the United States, to constitute a 
contract which could not be rescinded by a subsequent legis- 
lative act. 

In the year 1758, the legislature of the state of New Jersey 
passed an act, to give effect to an agreement between the 
state and a remnant of the tribe of Delaware Indians. This 
act among other provisions, authorized the purchase of lands 
for the Indians, and enacted, “that the land to be purchased 
for the Indians aforesaid, shall not hereafter be subject to any 
tax, any law, usage or custom to the contrary thereof, in any 
wise notwithstanding.’”! 

In virtue of this act, the agreement with the Indians was 
executed. 

In October, 1804, the legislature passed an act repealing 
that section of the act of 1758, which exempted the lands 
therein mentioned from taxes. 

On a writ of error, the supreme court decided that the pro- 


' New Jersey v. Wilson, 7 Cranch R. 164. 
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vision of the constitution that no state shall pass any law 
impairing the obligation of contracts, which extended to con- 
tracts to which a state is a party, as well as to contracts 
between individuals,’ was violated by the act of 1804, as the 
privilege though for the benefit of the Indians, was annexed 
by the terms which create it, to the land itself, and not to 
their persons. 

In the case of the Providence Bank v. Billings, the legis- 
lature of Rhode Island had granted a charter of incorporation 
to certain individuals who had associated for the purpose of 
banking. They were incorporated with the ordinary powers 
of such associations. In 1822 the legislature passed an act, 
imposing a tax on every bank in the state except the bank of 
the United States. The Providence bank refused the pay- 
ment of the tax, alleging that the act which imposed it, was 
repugnant to the constitution of the United States, as it im- 
paired the obligation of the contract created by the charter 
granted to the bank. There was no express contract in the 
charter exempting the bank from taxation, but it was claimed 
on behalf of the bank that such a contract must be implied ; 
because the power to tax may be so wielded as to defeat the 
purpose for which the charter was granted. 

The court were of opinion, that notwithstanding by an 
abuse of the power of taxation, the legislature might destroy 
a bank which it had created, the relinquishment of such a 
power is never to be assumed. It was conceded that a state 
might relinquish the power of taxation,—that a consideration 
sufficiently valuable to induce a partial release of it might 
exist; but as the whole community was interested in retaining 
it undiminished, that community had a right to insist that its 
abandonment ought not to be presumed, in a case in which 
the deliberate purpose of the state to abandon it did not 
appear. 

In Osborne v. Humphrey,’ a statute of the state of Connec- 


* Fletcher v. Peck, 6 Cranch R. 88. * 4 Pet. R. 514. * 7 Conn. R. 335. 
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ticut passed in 1702, provided that all such lands, &c., that 
formerly have been or hereafter shall be given and granted, 
either by the general assembly, or any town, village or parti- 
cular person, for the maintenance of the ministry of the gos- 
pel, or school of learning, or for the relief of poor people, or 
for any other public and charitable use, shall forever remain 
and be continued to the use or uses to which such lands, &c., 
have been or shall be given or granted, and also be exempted 
out of the general list of estates, and free from the payment 
of rates. The lands in question had been leased for nine 
hundred and ninety-nine years, and buildings had been erected 
on them. The court held that this provision was repealed at 
the revision of the statutes in 1821, but relying upon the de- 
cision in New Jersey v. Wilson, they were of opinion that the 
repeal was inoperative, as to the rights already acquired by 
virtue of that act, being repugnant to the constitution of the 
United States, inasmuch as it impaired the obligation of a con- 
tract, and that the land continued to be exempt from taxation. 

In Handy v. Waltham, land held by Harvard college un- 
der their charter, was held to be exempt from taxation, by its 
terms. The court said: “This grant or charter was irrepeal- 
able in its nature,’ &c, “This original grant is expressly 
confirmed by the chapter of the constitution respecting Har- 
vard university, so that the legislature has not constitutional 
power to tax property belonging tc the institution, within the 
limits of the original grant. It is an immunity which is pro- 
tected by the very words of the constitution.”’ 

In the matter of the Mayor &c. of New York,? it was de- 
cided, that the exemption in the act for the assessment of 
taxes passed April, 1801, of churches or places of public wor- 
ship, &c., from being taxed by any law of the state, had refer- 
ence only to the general and public taxes, for the benefit of 
the town, county or state at large; but the constitutional 
power of the legislature to make such exemptions, was 
assumed as unquestionable. 





*7 Pick. R. 108. * 11 John. R. 77. 
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But in the case of Brewster v. Hough,' the supreme court 
of the state of New Hampshire, denied the power of the legis- 
lature to contract that any property liable to be assessed for 
taxes, should thereafter be exempt from taxation. In the 
year 1780, the legislature of the state of New Hampshire, by 
an act or a joint resolution, exempted the land appropriated 
to the use of Dartmouth college, from paying taxes. After- 
wards in the year 1835, taxes were assessed, under the gene- 
ral laws of the state for the assessment and collection of taxes, 
upon lands of the plaintiff which by the act of 1780 were ex- 
empted, and an action was brought for the illegal assessment. 

Mr. chief justice Parker delivered the opinion of the court. 
Admitting that the legislature might provide by general laws, 
for the exemption of certain classes of property from taxation, 
as well as exempt it in fact, by omitting it in the description 
of property required to be taxed, and that such exemptions 
would be valid until the law was repealed, the learned judge 
said that, “the power of taxation was essentially a power of 
sovereignty, or eminent domain; and it may well deserve con- 
sideration, whether this power is not inherent in the people, 
under a republican government, and so far inalienable, that 
no legislature can make a contract by which it shall be sur- 
rendered, without express authority for that purpose in the 
constitution, or in some other way directly from the people 
themselves.”’ 

Referring to the case of New Jersey v. Wilson, he said, 
“To that decision, based as it is upon a subject particularly 
within the cognizance and jurisdiction of the supreme court 
of the United States, we yield all due deference ; and should 
feel bound to follow it in a like case, could one come before 
us, until the tribunal which made the decision should over- 
rule it.””. The chief justice seemed inclined to consider that 
decision as sustainable, consistently with his own peculiar 
views, on the ground that the act was in the nature of a treaty 


‘10 New Hampshire R. 138, 
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with the Indians, and as not determining the question whe- 
ther the legislature might surrender the power of taxing a 
portion of the property within the state, by a contract with its 
own citizens, in such a manner as to deprive a future legis- 
lature of the right to subject such property to its proportion 
of the public burdens. The decision in Hardy v. Waltham, 
he held to be correct, on the ground that the constitution of 
Massachusetts exempted the property from taxation, and that 
therefore it would seem to be clear that the legislature could 
have no power to authorize its assessment. The learned 
judge rested his opinion upon the want of power to alienate 
the eminent domain. “Let it be distinctly understood,’’ he 
said, “that we do not intend to suggest a doubt of the right 
of the legislature in divers instances, to make contracts which 
shall bind future legislatures. We have already settled that 
the legislature may grant an exclusive right to erect and 
maintain a bridge within certain limits, and to take tolls; and 
the grant was considered as a contract which the legislature 
could not annul or impair.t. In that case we held also, that 
the property might be taken for public use, compensation 
being provided. But to hold that the legislature cannot make 
a grant, whereby the property shall be exempted from public 
use, and to hold also, that they cannot contract to exonerate 
the property of the citizens from taxation, and thereby bind 
future legislatures, by no means indicates an opinion that the 
legislature have a right to rescind or abrogate grants of land 
and franchises or contracts lawfully entered into by a preced- 
ing legislature. The doctrine is well settled, that legislatures 
may make grants of some kind, which come properly within 
the denomination of contracts, and such contracts when made 
are as inviolable as the contracts of an individual. Such con- 
tracts cannot be abrogated or impaired, nor can the property 
in them be taken for public use without a provision for com- 


' 7 N. H. Rep. 68, Piscataqua Bridge v. N. H. Bridge. 
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pensation. Where an individual holds lands by an immediate 
grant from the legislature, it is no more in the power of a 
succeeding legislature to abrogate and annul such grant, than 
it is in the power of an individual grantor to rescind his grant. 
And making a provision for compensation will not confer a 
right to revoke the grant in the former case, any more than it 
will in the latter. It is as essential that the public faith should 
be preserved inviolate, as it is that individual grants and con- 
tracts should be maintained and enforced. But there is a 
material difference between the right of a legislature to grant 
lands, or corporate powers, or money, and a right to grant 
away the essential attributes of sovereignty or rights of emi- 
nent domain. ‘These do not seem to furnish the subject mat- 
ter of a contract.’” 

It is somewhat difficult to comprehend the distinction made 
by Mr. chief justice Parker. 

In the case of the Piscataqua Bridge v. The New Hamp- 
shire Bridge, the grant to the former company conferred the 
exclusive right to build a bridge within certain ascertained 
limits. It was in effect a covenant on the part of the state 
that no other bridge should be erected within those limits; 
but the same learned court, whilst they gave effect to the ex- 
clusive grant, and granted an injunction against the defendants 
who were proceeding to erect a bridge within the limits of 
the franchise, intimated a doubt, whether, if the grant had 
taken the form of a contract in terms that the legislature 
would not make another grant within those limits, such a 
restriction upon the sovereign power of the state would be 
constitutional. 

The court assumed that the exclusive right of the plaintiffs 
was a franchise of territorial extent, and as such capable of 
being taken on the provision of compensation, and not a con- 
tract precluding the state from the exercise of its sovereign 
power. The court seem to have been of opinion that the 
legislature had the power to invest its grantee with a right of 
property, but not to divest itself of its sovereign authority in 





OBLIGATION OF CONTRACTS. 303 





relation to that property. The reasoning of the court involves 
a fallacy which is apparent. In relation to certain prerogative 
rights, the interest of the king in England, or of the state in 
one of these United States, is complex. In the shore of the 
sea and in tide waters, the sovereign power has, as we showed 
in a former article, the jus privatum or private right of pro- 
perty, the jus publicum, a trust for the public right of navi- 
gation, and the jus regium, or right of regulation. 

In public fresh water rivers, the sovereign has only the jus 
publicum and the jus regium. In virtue of these rights, the 
legislature has power to regulate the erection of bridges, and 
may covenant not to exercise the sovereign power so as to 
impair the private right of property created in them. The 
prerogative rights of the sovereign in relation to these sub- 
jects, the court confounded with the inherent authority and 
powers of government, which are inalienable. 

The state has a private right as well as a public right in 
taxes, and these may be aliened and may be vested in indi- 
viduals, and the right in which they are held is entirely dis- 
tinct from the right of sovereignty. 

The state may for a valuable consideration extinguish the 
right of taxation in certain property, without parting with its 
right of sovereignty. The right of sovereignty is retained, 
but the state covenants not to exercise the right in derogation 
of interests which it has created. 

If the state, on the principle of a commutation of taxes, had 
received their full value for a term of years, a contract to ex- 
empt that property from taxation during the term, would be 
consistent with good faith, and would be a valid exercise of 
the powers of sovereignty. Such a contract would have no 
analogy to a covenant extinguishing or alienating any of the 
powers of government. 

But whatever doubts may have been created on this sub- 
ject by this case, the whole question has been finally disposed 
of by the decision of the supreme court of the United States, 
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in the case of Samuel Gordon v. The Appeal Tax Court.! 
The case depended upon the constitutionality of a tax im- 
posed by the legislature of Maryland in 1841, it being alleged 
to be in violation of a contract made by the legislature in 
1821. Ti.. Union Bank of Maryland, of which the plaintiff 
in error was a stockholder, was incorporated in 1804. The 
charter was to continue until 1816. 

By several acts of the state, the charters of this and of other 
banks were extended; and in the act of 1821 it was enacted 
as follows: “ That upon any of the aforesaid banks accepting 
of and complying with the terms and conditions of this act, 
the faith of the state is hereby pledged not to impose any 
farther tax or burden upon them during the continnance of 
their charters and this act; and in case of the acceptance of 
and compliance with the provisions of this act, by the several 
banks hereby required to make the aforementioned road, the 
faith of the state is farther pledged to the aforesaid banks in 
the city of Baltimore, not to grant a charter of incorporation 
to any other banking institution to be established in the city 
or precincts of Baltimore before the 1st day of January, 1845.”’ 
By an act of the state of Maryland of 1841, a tax was imposed 
upon the stock of the bank. The court of appeals decided 
that the tax was not a violation of the contract between the 
state and the banks, under the act of 1821, and to review this 
decision the writ of error was brought. 

Mr. justice Wayne, who delivered the opinion of the court, 
ably reviewed the various enactments of the legislature of 
Maryland relating to the subject, and clearly showed that 
their effect was to exempt from taxation, not merely the fran- 
chise of the bank, but the stockholders from a tax levied upon 
them as individuals according to the amount of their stock, 
and pronounced the decision of the court, that the act of 1841, 
in so far as it imposes a tax upon the stockholders in the 
several banks exempted on account of their stock, “does im- 
pair the obligation of a contract, and is void by the 10th sec- 
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OBLIGATION OF CONTRACTS. 305 








tion of the Ist article of the constitution of the United 
States.”’ 

This case differed from that of New Jersey v. Wilson, in 
the important particular noticed by Mr. chief justice Parker. 
The law was not in the nature of a treaty, but was a compact 
with citizens of the state of Maryland, and exempted from 
taxation property which would otherwise have been liable to 
this exercise of sovereignty. It is the very case which the 
supreme court of New Hampshire acted upon, and it com- 
pletely overrules the whole doctrine of the court. As every 
such case may be brought within the jurisdiction of the 
supreme court of the United States, the law on this subject 
may be considered as settled. The other provision of the act, 
by which the faith of the state of Maryland was pledged to 
certain banks in the city of Baltimore, not to grant a charter 
of incorporation to any other banking institution to be estab- 
lished within the city or precincts of Baltimore, was not con- 
sidered by the court, but it is within the principle which 
governed their decision. 

The question whether any part of a franchise, the incorpo- 
real right or the corporeal property held under it, may be 
taken by the government for the purpose of carrying into 
effect important or necessary public works, is not to be con- 
founded with the question whether the contract of the state is 
inviolable. All property being subject to the exercise of the 
sovereign power or eminent domain, franchises may be taken 
when required by the public necessity. Like the right of tax- 
ation, this power can only be parted with for a valuable 
consideration by contract, but the state may in relation to any 
particular subject, contract that the sovereign power shall not 
be exercised, and that contract will be binding on the same 
principle as those laws which exempt property from taxation. 

The sovereign right to erect or to authorize the erection of 
bridges over public waters, like the right of taxation, may 
have an equivalent value, which may be a sufficient conside- 
ration for a legislative covenant not to exercise the right. 

26* 
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The sufficiency of the consideration the legislature is compe- 
tent to determine, and the grantees of the state may demand 
the specific performance of that contract. 

Although on the grant of a franchise there is an implied 
covenant not to revoke it, it may well be contended that it is 
within the ccastitutional power of the legislature to authorize 
the taking of lands and structures, held in virtue of a franchise 
in certain cases, on the provision of compensation; but such 
an exercise of sovereignty would not constitute the revocation 
of the franchise. 

In effect, there may seem to be little difference between the 
destruction of property held under a franchise, and the revo- 
cation of the right by which it is created; but the contract is 
incapable of being destroyed, and the right would be restored 
when the reasons for the exercise of the sovereign power in 
the case supposed, had ceased. 

In the case mentioned by lord Hale, of the creation of a 
port, with a proviso in the king’s charter that no other port 
should be established within a certain distance, undoubtedly 
for the purposes of the public defence the port might be sup- 
pressed; but when it no longer became necessary thus to 
suspend the exercise of the franchise, the right would revive. 
Although the sovereign might substantially destroy the fran- 
chise for imperative public reasons, another grant of a port in 
violation of the contract would be void. It might be neces- 
sary to destroy the right or suspend its exercise; it could not 
be necessary to grant it to another. 

The resumption or taking of a franchise by the state, or 
any of the material property to which it inheres, for the pur- 
pose of creating a different franchise, would seem to be justi- 
fiable for the same reason as the taking of land, which had 
been granted by the state, for the same purpose; but to resume 
the franchise, for the sake of granting it to others to be held 
on different conditions, would be an exercise of power as ar- 
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bitrary as the taking of land, in order to regrant it to another 
to be held on a different tenure. 

In such cases the rule of compensation, if compensation is 
made upon true principles, destroys the effect of the new 
grant, and makes those who hold under it, trustees for the ori-. 
ginal grantees. 

It may happen, in a change of circumstances, that public 
convenience or necessity would require that a covenant should 
be rescinded by which the faith of a state was pledged to ex- 
empt certain land from taxation: and if it should be conceded 
that the legislature might annul the compact by which the 
state was bound on the provision of compensation, it is very 
manifest that adequate pecuniary compensation would be the 
full amount of money which would be raised by taxation. 
Any other provision for indemnity would be illusory. 

It might promote the convenience of the public, to annul or 
to violate a contract by which the state had bound itself not 
to authorize the erection of a bridge over public or navigable 
waters, but adequate compensation would render the grantees 
of a conflicting right, trustees for an amount equivalent to that 
which the original grantees would recover in an action for the 
diversion of tolls, namely, a sum equivalent to all the tolls 
which are diverted. 

If it were conceded, therefore, that public necessity would 
in any case justify the violation of a contract by which the 
state was bound, still the party beneficially interested, would 
derive every substantial advantage secured by it. 

But the only true rule in relation to such compacts, under 
the constitution of the United States, is that which enforces 
specific performance; and if by a change of circumstances, the 
consideration or the duties to be performed, become inade- 
quate, the terms of the contract can only be changed, or the 
contract itself rescinded, by the consent of parties. 
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ART. V.—FRAUDULENT CONVEYANCES. 


Tue question whether the possession of a chattel by the ven- 
dor after a sale, is or is not a conclusive evidence of fraud, 
has generally, in the discussions which have taken place on 
this subject, involved a misconception of the point in contro- 
versy. 

The true question in dispute has always been, whether the 
sufficiency of consideration in the contract of sale, might be 
given in evidence to justify the retention of possession by the 
vendor after the sale of a personal chattel.!. Thus stated, the 
question becomes oue of great simplicity. The rule that pos- 
session of personal property after a sale by the vendor, is con- 
clusive evidence of fraud, is one of policy. It is founded upon 
the dangerous consequences which would attend the rule, that 
possession in such cases was lawful, and by no means upon 
the presumption of actual fraud in all cases, in point of fact. 

It may be stated as a rule of law, well established by ad- 
judged cases, that the possession of personal property by the 
vendor after a sale, is a badge of fraud which cannot be ex- 
plained by evidence that the consideration of the sale was 
between the parties sufficient. 

In Twyne’s case, the vendor Pierce was indebted to Twyne 
in £400, and being possessed of goods and chattels of the 
value of £ 300, in secret made a general deed of gift of all his 
goods and chattels, real and personal whatsoever, to Twyne, in 
satisfaction of his debt; but the vendor continued in posses- 
sion of the goods. 

It was resolved by the court, “that notwithstanding here 
was a true debt due to Twyne, and good consideration of the 


' The reasons which have influenced the parties in their attempt to avoid the 
policy of the law, are clearly immaterial. 
* 3 Co. 80. 
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gift, yet it was not within the proviso of the act of 13 Eliz.; 
for although it was on a true and good consideration, yet it 
was not ona fide; for no gift shall be deemed to be dona 
fide, within the said proviso, which is accompanied with any 
trust.’” 

Possession of property and the right to use it, is an impor- 
iant interest, and so far as it extends, it is inconsistent with 
the sale. The court considered the possession as constituting 
in itself a trust for the benefit of the vendor, and not merely 
as evidence of an interest in the whole property as a secret 
trust. 

Such a conveyance, in effect, reserves a partial interest to 
the vendor, and the design of the conveyance is to protect that 
interest—the possession—against the vendor’s creditors. This 
is a fraudulent purpose, which infects the whole transaction, 
and renders the sale void. 

The case of Edwards v. Harben,' well illustrates the true 
doctrine on this subject. In that case, the defendant’s testator 
took a bill of sale of certain personal property, as security for 
a debt of £191 money lent. The bill of sale was absolute, 
but it was.agreed at the time of sale, thatthe vendor should 
retain possession of the property, until the expiration of four- 
teen days. 

Although the consideration was sufficient, the court decided 
that the sale was fraudulent, by reason of the agreement that 
the vendor should retain possession. Mr. justice Buller, who 
delivered the opinion of the court, was of opinion that the 
sale was fraudulent, because the vendor’s continuing in pos- 
session, was inconsistent with the conveyance; but he said if 
the conveyance be conditional, then, the vendor’s continuing 
in possession does not avoid it. 

If the sale had been future, and had not purported to pass 
@ present interest, possession of the property by the vendor, 
would not have been inconsistent with the sale, and therefore 


2 D. & E. 587. 
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not fraudulent. In this case, no evidence was offered to rebut 
the presumption of fraud, and upon the facts conceded, there 
could be no such evidence, because the inconsistency between 
the sale and the possession, rendered the pretended convey- 
ance false, as an absolute sale. There was not a sale of the 
entire interest, for a part, the present right of possession, it 
was agreed should be left in the vendor. 

In cases like Edwards v. Harben, the possession of the ven- 
dor is a fraud, by the very terms of the agreement. The con- 
sideration of the sale was sufficient, provided there had been 
a bona fide agreement for an absolute sule, to which posses- 
sion is in general a necessary incident. 

The case of Kidd v. Rawlinson! (notwithstanding the doubts 
of lord Ellenborough in Dewey v. Baynton?), was perfectly 
consistent with the doctrine stated. In that case, the goods 
of one Aburn who kept a public house, were taken on exe- 
cution and put up to sale. They were purchased by the 
plaintiff, who was not a creditor. Aburn was by him per- 
mitted to continue in possession of the goods, in order that he 
might be able to carry on his business. 

The question was as to the validity of the bill of sale, under 
these circumstances. Lord Eldon was of opinion that the 
case did not fall within the principle of Twyne’s case, and 
the other cases on this subject, where the parties stood in the 
relation of debtor and creditor, and where their object was to 
defeat the other creditors. 

If the vendee is not a creditor, it would seem from this case, 
that permitting the vendor to retain possession, is not as to 
creditors an evidence of fraud; but if the relation of debtor 
and creditor had subsisted between the parties, it would have 
been inconsistent with the sale, and therefore hostile to the 
policy of the law. 

It is not evidence of fraud, if a stranger buys property of 
a debtor and permits him to retain it. Such a transaction is 
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equivalent to a loan of the property, but it is inconsistent with 
the policy of the law to suffer such an indulgence on the part 
of a creditor to his debtor, to protect the latter from the claims 
of other creditors. 

The rule which was laid down by the court, in Edwards v. 
Harben, has sometimes been treated in later cases as one of 
hardship; but the principles of that case have been maintained 
even in the exceptions which have been admitted. 

In Benton v. Thornhill, the plaintiff a creditor, took a bill 
of sale of all the effects of his debtor as security for the loan, 
and the plaintiff’s son took possession of the stock, and conti- 
nued to reside in the house of the debtor, employed labourers, 
&c.; but the debtor also continued to reside in the house, and 
still appeared to act as master. Afterwards, the goods were 
taken on execution by another creditor. The court considered 
possession necessary, to protect the plaintiff’s claim from the 
imputation of fraud, and left it to the jury to decide, whether 
the possession of his son was an honest one; and a verdict 
was rendered for the plaintiff. The doctrine laid down in 
Edwards v. Harben, was in this case recognised, that posses- 
sion by the vendor was a conclusive evidence of fraud. 

The rule laid down in Kidd vw. Rawlinson, has been ex- 
tended by certain cases in England, much beyond its legiti- 
mate limits; and the doctrine of possession has been consi- 
dered as applying only to the cases of a conveyance from the 
party himself. 

In Watkins v. Birch,? the creditor became the purchaser of 
certain goods which had been taken in execution, and re- 
ceived a bill of sale from the sheriff. After the sale, the cre- 
ditor let the goods to his debtor, who still retained possession 
for a rent; which was regularly paid. The court were of opi- 
nion, that this possession was not a badge of fraud, because 
the creditor took a regular bill of sale from the sheriff; and 
Mansfield c.j. said, it was a much stronger case on account 
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of the letting of the goods, than if the creditor had permitted 
them to remain in the custody of the debtor without any 
consideration, 

So in Guthrie v. Wood,'! where the goods were purchased 
under a warrant of distress, lord Ellenborough said, “ the doc- 
trine of possession applies to the case of a conveyance from 
the party himself. The statute of Elizabeth does not apply 
to a case like this, where the property is sold not by the party, 
but under a distress for rent.’’ 

There are other exceptions, where the principle of the rule 
is acknowledged. 

In Dewey v. Baynton, a wife after marriage, bought her 
husband’s personal property in exchange for her separate 
estate, and left it in his possession as before; and this was not 
deemed fraudulent as to creditors, on account of the relation 
of the parties, and because the wife must live with him who 
sold it. 

In Edwards v. Lombe,’ the sheriff had taken a wind-mill in 
execution, against a person who was in possession of it, with 
the farm on which it stood. The mill was so constructed as 
to be removable at pleasure. The debtor had previously 
mortgaged the farm on which the wind-mill stood, and in the 

‘same deed sold the wind-mill to the mortgagee. No change 
of possession of the farm or wind-mill followed. In an action 
by the mortgagee against the sheriff, it was decided that the 
constructive possession of the land under the deed, was a suf- 
ficient possession of the mill standing on the land. It was 
considered perfectly consistent with the whole nature of the 
transaction, that the mortgagor should remain in possession. 

The decision in this case was conformable to that of Ed- 
wards v. Harben, though some doubts were expressed by Mr. 
chief justice Dallas and Mr. justice Park, as to the extent of 
the doctrine there laid down. 

In all the cases which have been determined on this subject 


* 1 Starkie N. P. R. 367. * 6 East R. 257. * 1 Brod. & Bingh. 506. 
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in England, it is observable, though there has been some con- 
trariety of opinion on the question, whether possession was 
conclusive evidence of fraud, the excuse for a continued pos- 
session by the vendee has never been regarded as a question 
of fact for the jury. There are several exceptions which have 
been made by the court, on the ground in individual cases 
that possession was not inconsistent with the policy of the 
law; but in England cases have never been submitted to the 
jury on the question of fraud in fact, where in point of law 
there was nothing to excuse or justify the possession, 

In those cases, such as Kidd v. Rawlinson, where the ques- 
tion of fraud was treated as one of fact for the decision of the 
jury, on account of the exception made by the court, in rela- 
tion to sheriff’s sales to persons who were not creditors, pos- 
session did not constitute a presumption of fraud, and was not 
inconsistent with the policy of the law. 

In cases where the general rule is applied, fraud is a ques- 
tion of law. It is the judgment of law on facts and intents, 
and though from the evidence it should be apparent that there 
was no actual fraud, and even if the jury should find in a 
special verdict that the consideration of the sale was sufficient, 
and that there was no other fraud than might be inferred from 
a continued possession, the judgment of the court must be 
that the transaction was fraudulent. In relation to this, as to 
many other subjects, the whole difficulty has arisen from the 
uncertainty and vagueness of language. Fraud, in the sense 
of the law, has been understood differently from its ordinary 
acceptation. Like the word malice, in indictments for libel 
and in other criminal proceedings, the term fraud has been 
used in relation to the same matter in more than one sense. 
If fraud had only been predicated of transactions which were 
actually fraudulent, and if other cases within the rule of the 
law had been declared void on grounds of policy, not as actu- 
ally fraudulent, but as tending to encourage fraud, it would 
have been very apparent that the exceptions to the rule of 
policy would, as questions of law, have been merely for the 
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consideration of the court. But when the fraud has been 
submitted on an issue of fact to the jury, the whole question 
has been considered as open to their consideration, and judges 
have too often permitted the rule of policy to be frittered 
away by evidence serving only to show that between the 
parties the transaction was a fair one. 

In such cases, the jury have generally been satisfied with 
evidence that the consideration of the sale was sufficient, and 
that the motive of the vendee in permitting the vendor to 
retain possession, was a desire to benefit him. 

When the question of the validity of the sale is thus sub- 
mitted to the decision of the jury, the policy of the law is 
completely subverted. 

Although the rule of law with the exceptions stated has 
been sustained in England, in some of the United States those 
exceptions have been enlarged, and in other states the rule 
seems to be in danger of being entirely abolished. 

About the same time that the decision of lord Eldon was 
made in the case of Kidd v. Rawlinson, the same doctrine 
was adopted in Pennsylvania. In the case of Waters v. 
M’Lellan,! Mr. chief justice Shippen said: the law of Penn- 
sylvania, like that of England, regarded the continuance of 
the debtor’s possession as a badge of fraud; but that “ where 
the sale was made by the sheriff, and a relation or friend, after 
a fair purchase at public sale, leaves the goods in the occupa- 
tion and use of the debtor, it never had been deemed a fraud 
upon creditors.”’ 

The case of Bartlett ». Williams* presents an exception, 
which is perfectly consistent with the general doctrine that 
continued possession by the vendor is void as to creditors; an 
exception founded upon the distinction between possession 
regarded as a badge of fraud, and a continued possession as 
inconsistent with the policy of the law. A debtor gave to his 
creditor a bill of sale of a certain vessel, the latter promising 
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to reconvey on payment of the debt. The vendee however 
did not take possession until eight months after the delivery 
of the bill of sale. ‘The question was, whether the delivery 
of the chattel under these cireumstances, should avail against 
a creditor who attached it after the delivery. The court were 
of opinion, that the sale was effectual against the subsequent 
attachment. So far as the possession of the vendor might be 
considered as evidence of actual fraud in the sale, the fraud 
was not purged by the delivery, and the possession for so 
long a period was a fact proper to be submitted to the jury; 
but that possession which is unaccompanied by actual fraud, 
and which renders a sale voidable merely because it is incon- 
sistent with the policy of the law, is only to be regarded as 
fraudulent (in the sense in which that term should be under- 
stood), during the continuance of possession. Possession is 
no part of the contract. It is an incident to ownership, which 
while it continues is in favour of creditors considered conclu- 
sive evidence of title, but when delivery takes place the 
inceptive title of the vendee is complete. The transaction 
was to be regarded precisely as if the bill had been made or 
renewed at the end of the eight months, when the delivery 
was effected. The decision of the supreme court of the state 
of Massachusetts is in conformity with the cases of Mair v. 
Glennie,’ and Robinson v. Donnell.2 

In the former case, Mair made a bill of sale of a vessel to 
Sharp & Co., but they omitted to take possession until the 
vendor became a bankrupt. The court recognised the prin- 
ciple that the vendees might afterwards have confirmed their 
title, by taking possession before the claim of another creditor 
was interposed, but as they had not done so, the claim of the 
vendor’s creditors was established. 

In the latter case, after the sale of a vessel the vendors kept 
possession, and used it as their own until the vendees became 
bankrupt. Their assignees took possession as soon as they 
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could conveniently do so, but six months after the sale. 
Afterwards the vendors became bankrupts, and their as- 
signees brought an action for the property, but failed to 
recover, because the title under the bill of sale was perfected 
by the taking possession before the right of the creditors of 
the vendor attached. 

Mr. justice Bayley said, that where there was a deed exe- 
cuted under which it is competent for a party to take posses- 
sion immediately, and he does not do so but omits it for six 
months, he was not aware of any case which decides that 
such omission would be fraudulent, so as to make the deed 
void under the statute of Elizabeth. If indeed the right of a 
third person had intervened, the deed might be void as 
against him. 

Although this rule is universally recognised as a principle 
of law, there are a multitude of cases which by confounding 
the distinction between the policy of the law and the pre- 
sumption of fact, have gone far to subvert the true doctrine. 

In the state of Massachusetts, decisions have been made 
which are entirely inconsistent with principle. 

In Brooks v. Powers,' the vendor of a pair of oxen con- 
tinued in possession of them after the sale, in pursuance of an 
agreement between the parties to the sale. Afterwards, and 
whilst inthe possession of the vendor, the oxen were attached 
at the suit of a creditor. The court were of opinion, that 
although the possession of the vendor furnished in general, 
evidence of fraud of the strongest kind, it was not conclusive, 
and that the vendee might notwithstanding, upon proof that 
the sale was bona fide and for a valuable consideration, and 
that the possession of the vendor, after such sale, was in pur- 
suance of some agreement not inconsistent with honesty in 
the transaction, hold under his purchase against creditors. 
The verdict of the jury, that there was no fraud in the trans- 
action, was therefore sustained. 
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In Fletcher v. Willard, after a sale the vendor retained 
possession of the goods, and the court submitted the case to 
the jury upon the question, whether there was in fact a suffi- 
cient consideration for the sale. As the vendor was indebted 
to the vendee, this was considered a sufficient explanation of 
the continued possession. In this case, as in others which 
have occurred in the state of Massachusetts, possession seems 
only to lave been regarded as evidence of fraud, and as such 
capable of being accounted for by any circumstances serving 
to show that the transaction was not fraudulent. ‘The doctrine 
laid down by Mr. justice Buller, therefore, in Edwards vw. 
Harben, and which was adopted in the case of Hamilton v. 
Russell,? in the supreme court of the United States, and which 
has been generally followed in this country, that possession 
must “accompany and follow” the sale, does not prevail in 
Massachusetts. Possession regarded as a badge of fraud is, 
to establish that fact, permitted to have its due weight with 
the jury; but as a rule of policy it is not considered a fraud in 
law, in cases where the sale is founded upon a sufficient con- 
sideration. 

In the state of New York, the case of Sturtevant v. Ballend 
seemed to have established the correct doctrine. Mr. chief 
justice Kent stated the distinctions which in point of law jus- 
tified the vendee in permitting the vendor to retain possession 
of goods after a sale; but it was decided that in other cases 
possession was conclusive evidence of fraud. But in subse- 
quent cases it has been decided, that even where the legal 
distinctions stated by Mr. chief justice Kent were not appli- 
cable, possession by the vendor was not conclusive evidence 
of fraud. 

In Bissel v. Hopkins,’ a person mortgaged a horse and 
various articles of personal property to secure a debt, but 
retained possession of the property with the consent of the 
vendee, in order to settle and close the business of the vendor 
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as constable, he having no cther horse; and also retained pos- 
session of the other articles to carry on his business, It was 
held by the court that this was a sufficient explanation, and 
that the possession was not fraudulent as to creditors. 

The reasons assigned by Mr. chief justice Savage for the 
decision of the court, only go to the question of fraud in fact, 
and have no relation to the principle in question as a rule of 
policy. “The property,” he said, “was received at a fair 
valuation. The donor continued in possession; but no person 
was deceived or defrauded. There was no secrecy, no con- 
ceriment, no suit pending, till several months afterwards.’’ 
In effect, the opinion of the court was founded upon the cir- 
cumstance that the consideration of the sale was sufficient, 
and that it was convenient for the vendor to retain possession. 

The revised statutes of the state of New York contain the 
following provision, which properly understood may be re- 
garded as declaratory of the common law: “ Every sale made 
by a vendor of goods and chattels in his possession or under 
his control, and every assignment of goods and chattels by 
way of mortgage or security or upon any condition whatever, 
unless the same be accompanied by an immediate delivery, 
and be followed by an actual and continued change of pos- 
session of the things sold, mortgaged, or assigned, shall be 
presumed to be fraudulent and void as against the creditors 
of the vendor, or the creditors of the persons making such 
assignment, or subsequent purchasers in good faith; and shall 
be conclusive evidence of fraud, unless it shall be made to 
appear, on the part of the persons claiming under such sale or 
assignment, that the same was made in good faith and with- 
out any intent to defraud such creditors or purchasers.’”! 

It was also provided, that “the question of fraudulent 
interest in all cases arising under the provisions of this 
chapter, shall be deemed a question of fact and not of law; 
nor shall any conveyance or change be adjudged fraudulent 
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as against creditors or purchasers, solely on the ground that it 
was not founded on a valuable consideration.’”! 

The statute involves the uncertainty which we have no- 
ticed, as affecting all the discussions on this subject, from the 
use of the same language in application to different objects 
for which it was the intent of the law to provide. It was the 
design of the law, uno afflatu, to provide as a rule of policy, 
what should be the effect of continued possession by the ven- 
dor after a sale, on a sufficient consideration; and as a rule of 
evidence, the nature of the presumption resulting from a fact 
inconsistent with the ostensible transaction; but the conclud- 
ing member of the section by which it is implied that conti- 
nued possession is only prima facie evidence of fraud, has 
relation to the enactment as a rule of evidence, and cannot 
be regarded as subverting the rule of policy, which is appli- 
cable to all cases of continued possession not within the estab- 
lished exceptions of the law, whether the sale is actually 
fraudulent or not. 

The provisions of the revised statutes have been considered 
in numerous cases, 

In Collins v. Brush,? a bill of sale was given of a pair of 
burr mill-stones and a quantity of oak timber. It was held, 
that the vendee could not recover against the judgment cre- 
ditor who had taken the goods on execution, and that although 
the sale was upon a valuable consideration, no sufficient rea- 
son had been shown for the continued possession of property 
by the vendor. In this case the articles were bulky and inca- 
pable of immediate removal, but as three or four months had 
elapsed after the sale, it was held fraudulent and void as to 
creditors, 

In the case of Gardner v. Adams,3 there was a mortgage of 
personal property, which was left in the possession of the 
mortgagor for his accommodation. The court were of opi- 
nion, that if this reason was sufficient, it would avail in every 
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case, and that thus the policy of the statute would be defeated, 
as the burden of proving actual fraud, where there had been 
no change of possession, would be thrown on the creditor. 

The case of Doane v. Eddy,: was an action of trover for a 
mare, which had been mortgaged to the plaintiff to indemnify 
him for having become surety for the payment of a note by 
the mortgagor. The mortgagor was to retain possession of 
the property, and to use the same in a prudent and discreet 
manner, until the note would fall due. If the note was not 
paid, the plaintiff was authorized to take the property into his 
possession as his absolute property. The property was taken, 
whilst in the pessession of the plaintiff, on an attachment at 
the suit of the defendant. 

To prove the suiliciency of the consideration, evidence was 
offered of the note; and that the plaintiff became surety, and 
to account for the continued possession of the property after 
the sale, it was shown, that the mortgagor was a missionary 
preacher, and that he required the use of the mare to enable 
him to pursue his vocation, support himself, and provide the 
means of redeeming the property mortgaged. 

Upon the question whether the mortgage was fraudulent, 
as against creditors, the court were divided. 

Mr. justice Bronson who delivered the decision of the court, 
was of opinion that the excuse for non-delivery, as in Gard- 
ner v. Adams, amounted to no more, than that “the mortga- 
gor was left in possession for his accommodation.” “If this,”’ 
said the learned judge, “should be held a sufficient reason, 
the legal presumption of fraud, arising out of the fact that the 
goods were not delivered, would be of little value. It would 
always be enough for a man to produce his mortgage, prove 
a good consideration, and show that the possession of the pro- 
perty was necessary to the business or occupation of the ven- 
dor.”” The mortgage was therefore held to be fraudulent. 

Mr. chief justice Nelson dissented, on the ground that the 
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question of fraudulent intent was a question of fact, which 
should have been submitted to the jury. It would seem that 
he considered the only question to be, whether the sale was 
fraudulent in fact, not whether the possession of the property 
was a fraud upon the policy of the law. 

In Randall v. Cook, on a mortgage of two horses, the only 
excuse given for a continued possession by the mortgagor, 
was, that he wished to use them. On the trial, the question 
of fraudulent intent was submitted to the jury, who sustained 
the validity of the mortgage. On a motion for a new trial, 
the court were of opinion, that the mere absence of any direct 
evidence of an intent to defraud creditors, in connexion with 
proof of a valuable consideration, was not sufficient to take the 
case out of the statute. A new trial, therefore, was granted. 

The case of Stoddard v. Butler,? in the court of errors, was 
an appeal from a decree of the chancellor, by which an abso- 
lute sale of personal property by a debtor to his creditor, was 
adjudged fraudulent and void under the statute, as against 
creditors. The decree of the chancellor was founded upon 
the legal presumption of fraud, arising from the continuance 
in possession after the execution of the absolute bill of sale, 
as well as upon the presumption of actual fraud, from the 
fact that the amount of property assigned, was, at its fair 
value, much more than sufficient to pay the debt due to the 
purchasers. 

At the time of the sale, the vendor was constituted agent to 
sell and dispose of the property, for cash or good security, 
and to collect the notes and accounts; and the purchasers 
agreed to pay him a fair compensation for his services. 

Mr. justice Bronson and Mr. justice Cowen, were of opi- 
nion that there was in this case a strong presumption of fraud 
in fact, and they considered the legal presumption of fraud 
resulting from continued possession, as wholly unexplained. 

Opinions were delivered by certain lay members of the 
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court, in favour of the validity of the transaction, but they 
seem not to have understood the true foundation of the rule 
which requires a change of possession to accompany and fol- 
low the sale; and they treated the question as if the inquiry 
only related to the actual good faith of the parties. They 
considered the want of possession, as well explained by the 
convenience of the individuals. Mr. senator Verplanck said, 
“If there be positive evidence of a fair and full consideration 
paid, of the existence of reasonable motives for not requiring 
delivery, such as may and do sway honest men—for instance, 
filial or parental or brotherly affection, or the convenience 
and usage of business, together with that publicity which ex- 
cludes the idea of intended evasion of law, or holding out 
false credit—all the requisitions of the statute seem to me to 
be fully complied with, in the strictest agreement with its let- 
ter, and in perfect conformity with its spirit,*intention and 
policy.”” The court of errors being equally divided, the de- 
cree of the chancellor was affirmed. 

The subject again came before the court of errors, in the 
case of Smith & Hoe v. Acker.! 

The question arose upon the mortgage of a printing-press. 
It was stipulated, that until default in payment the mortgagor 
should remain in possession of the property, and in the full 
and free enjoyment of it. In the supreme court it was decided 
that the mortgage was fraudulent, as it was unaccompanied 
by an immediate delivery, and not followed by an actual and 
continued change of possession, and because no sufficient 
reason in the law was shown for not delivering possession. 
On a writ of error, the decision of the supreme court was 
reversed. 

From the discussions of the several senators who delivered 
opinions in favour of a reversal of the judgment of the su- 
preme court, it is very evident that they considered every sale 
as valid which was founded upon a valuable consideration, 
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notwithstanding a continued possession in the vendor, unless 
the possession was shown to be retained for a fraudulent 
purpose. 

The design of the statute in requiring possession to follow 
the sale, and in founding a presumption of fraud upon posses- 
sion which should be conclusive, except in special cases, was 
supposed to be to throw the onus probandi upon the persons 
claiming under the sale or mortgage, and to require them to 
prove, not only that the transaction was in good faith, for 
good and valuable consideration, but also such circumstances 
of “publicity, reasonableness as to amount, time, value, and 
quantity of property, difficulty or inconvenience of removal, 
advantages of allowing it to remain, or other circumstances 
agreeable with the ordinary course of business and fair deal- 
ing, as shall rebut the presumption of fraud, and satisfy the 
jury that there was not any intent to defraud, hinder, or delay 
creditors.’ 

Mr. senator Verplanck said: “A valuable and adequate 
consideration, when satisfactorily proved, affords a strong vin- 
dication of good faith, but still this alone may not be incon- 
sistent with the possible existence of a collusive design to 
impose upon others.’’? He considered it necessary when the 
vendor retained possession, that there should be evidence of 
some fact inconsistent with that intent. 

The senator entirely mistook the presumption of the law. 
When the sale is founded upon a good consideration, there is 
no presumption of an ulterior purpose, by a sale otherwise 
honest, to defraud a creditor or purchaser. The rule which 
makes possession in such cases technically fraudulent, is a 
conclusion of law founded upon policy, and when that rule is 
abandoned it is quite absurd to require the parties to show, 
that they were influenced by motives of convenience in per- 
mitting the possession to remain unchanged. If the conside- 


ration is shown to be sufficient, there is no presumption of 
actual fraud. 
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The judgment of the supreme court was reversed, against 
the opinion of the chancellor. 

The case of Butler v. Van Wyck: arose upon a mortgage 
of personal property, without any removal or actual delivery. 
At the trial, the court thought as there was no change of pos- 
session, the mortgage was invalid as against an execution 
creditor. 

Mr. justice Cowen, on a motion for a new trial, said, that 
the case of Smith v. Acker seemed to him to have struck from 
existence the rules cited from Twyne’s case, and all the deci- 
sions following them, and that the question was now substan- 
tially reduced to one of actual mental fraud, to be finally 
disposed of by the jury. A majority of the court were 
therefore of opinion, that a new trial should be granted. 

Mr. justice Bronson dissented from the judgment of the 
court, not feeling himself bound by a precedent, where, as in 
Smith v. Acker, it had been announced by the senator who 
delivered the prevailing opinion, that it directly conflicted 
with the whole course of decisions of the supreme court upon 
the principal question. 

The case of Hanford v. Artcher? distinctly shows that sub- 
stantially, under the rule established by the court of errors, the 
question is narrowed to the sufficiency of the consideration. 

The goods in this case remained in the possession of the 
vendor, who acted as agent or clerk for the vendee to sell and 
dispose of them. 

On the trial, the court submitted to the jury the question 
whether any good reason had been shown for non-delivery, 
and the want of an actual and continued change of possession. 

A new trial was denied by the supreme court, and a writ 
of error was brought to the court of errors. The court were 
of opinion, that the judge erred in limiting the jury to the 
mere inquiry whether there was any sufficient excuse why 
possession had not been changed. They were of opinion, as 
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it would appear from the discussions in the case, that the 
bona fides of the whole transaction ought to have been sub- 
mitted to the jury. 

According to the judgment of the court of errors therefore, 
the jury must have sustained the validity of the sale, if they 
had found that it was made upon a valuable consideration. 

In a recent case, Vance v. Phillips, it is conceded by the 
supreme court, that the question of fraud in cases of the 
above character is to be submitted to the jury; but the right 
and duty of the court to grant a new trial is asserted, “ where 
the jury fall into error on a question of fraud.” “ Thus,” 
says Mr. justice Bronson, “ the road to justice may be longer, 
and consequently more expensive than it was before; but it 
ends at the same place.’ 





ART. VI.—DESTRUCTION OF EVIDENCE OF TITLE. 


WHETHER THE CANCELLATION OF A DEED OF LAND BY 
AGREEMENT OF THE PARTIES REVESTS THE TITLE IN THE 
GRANTOR. 


WueEnreE an estate takes effect by livery of seisin, there is 
an actual investiture, which can only be departed with by 
some act or conveyance having the same efficacy and pro- 
ducing the same result as the means by which the title was 
created. “Where a thing,’’ says chief baron Gilbert,2 “lies 
in livery, a deed formerly sealed may be given in evidence 
relating to it, though the seal be afterwards torn off; for the 
interest passed by the act of livery that invests the property 
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with the possession, and the possession that was once trans- 
ferred by the deed, doth not return back again, though the 
deed was cancelled; and the deed is only evidence of trans- 
ferring possession,’ &c. “So if the conveyance was made 
by lease and release, the uses were once executed by the sta- 
tute, and they do not return back again by cancelling the 
deed.’? But the law is otherwise where the title does not 
take effect by a transmutation of possession, and it would 
seem that the cancellation of a deed with the intent that the 
estate shall revest in him, will create an equitable estate in the 
grantor, which will be an absolute estate as against the 
grantee and all parties having notice. 

In the case of the Commonwealth v. Dudley, A. being 
seised and possessed of land purchased by him of B., by a 
deed duly executed but not recorded, contracted to sell the 
land to C., and for that purpose cancelled B.’s deed, who 
thereupon at A.’s request made a new conveyance to C., and 
it was held that C.’s title was valid. 

But in the case of Marshall v. Fisk, it had been previously 
holden that the cancelling of a deed by the grantor, with the 
consent of the grantee, and a second conveyance to a third 
person having knowledge of the previous conveyance, should 
not defeat an immediate attachment made by a creditor of the 
first grantee. Although as between the parties, the cancella- 
tion of the deed would have been sufficient to revest the title 
in equity, such an interest could not avail against a creditor 
who had acquired a lien before the evidence of title was 
destroyed. 

The question, what effect the cancellation of a deed shall 
have, has usually arisen in cases where the rasing or destruc- 
tion of the deed has been the act of the party claiming under 
it. In such cases, the party claiming under the deed could 
not upon obvious principles maintain an action upon it, or 
offer the deed in evidence. 
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In an action on a bond, it was thus resolved in Pigott’s 
case:'! “ When any deed is altered in a point material by the 
plaintiff himself or by any stranger, without the privity of the 
obligee, be it by interlineation, addition, rasing, or by draw- 
ing of a pen through a line, or through the midst of any ma- 
terial word, the deed thereby becomes void.’ “So if the 
obligee alters the deed by any of the said ways, although it 
is in words not material, yet the deed is void; but if a stranger 
without his privity alters the deed by any of the said ways, 
in any point not material, it shall not avoid the deed.” 

In Shepherd’s Touchstone? it is said: “If the alteration be 
made by the party himself that owneth the deed, albeit it be 
in a place not material, and that it tend to the advantage of 
the other party and his own disadvantage, yet the deed is 
thereby become void.’’ But these authorities are applicable 
only to executory interests created by deed, and to cases 
where the party by his unlawful act has vitiated the evidence 
of his title. 

In the case of Bolton v. The Bishop of Carlisle,’ the decla- 
ration set forth a conveyance, and stated that a release on 
which the plaintiff’s right to a presentation depended, was 
cancelled by the seal of the releasor being taken off and des- 
troyed, or lost with a profert of the residue, and it was holden 
to be good pleading, and that the title being once vested was 
not revested by the cancelling of the deed. Lord chief justice 
Eyre said: “I hold clearly that the cancelling a deed will not 
divest property which has once vested by transmutation of 
possession, and I would go farther and say that the law is the 
same with respect to things which lie in grant.” To prove 
the grant, his lordship said the best evidence must be pro- 
duced, which was the deed, but if that be destroyed, or if it 
be lost by accident, other evidence may be received to show 
that the thing was once granted. But though this is undoubt- 
edly true when the deed has been destroyed or cancelled 
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without the fault of the party, and secondary evidence is in 
such a case admissible, it is otherwise when the deed has 
been rased or destroyed by the party claiming under it. The 
deed itself would be inadmissible, and no secondary evidence 
could be received, when the party was prevented by his own 
misconduct from exhibiting the deeds on which his title 
depended. 

Where the deed had taken effect by transmutation of pos- 
session, it would be sufficient for the party to vindicate his 
possession, by showing that such an estate vested in him as 
could not be divested by the destruction of the deed. 

From the case of Miller v. Manwaring! it appears, that 
where an estate may not have an essence without a deed, 
that is, where the deed is executory, if it is rased after delivery, 
it determines the estate and makes it void. It was held how- 
ever, in that case, that a lease for years might have existence 
without a deed, although Croke argued that as the lease only 
existed by deed, it was a contract by deed. Two of the 
judges held, that although the deed was void the lease 
remained. 

But a different principle is applicable to cases where the 
deed is not destroyed wrongfully, but the deed which is the 
evidence of title is cancelled by agreement of the parties with 
the intention of revesting the estate. When the title has 
vested by a transmutation of possession, and the effect of the 
deed before it was cancelled was to create a perfect legal 
estate, the cancellation of the deed cannot revest the grantor 
with the title at law, but it will create an equitable interest; 
and when the interest created by the deed was merely equi- 
table, the cancellation will have the effect to restore the title 
to the grantor. 

In all cases, even where the effect of the agreement is not 
to revest the estate, the cancellation of the deed must operate 
to extinguish every claim of interest as against a grantor in 





1 Cro. Jac. 399. 








DESTRUCTION OF EVIDENCE OF TITLE. 329 





possession, whose title is sustained by conveyances from all 
parties, shown to have had a title to the property. 

In the case of Farrar v. Farrar,! the doctrine of the case of 
the Commonwealth v. Dudley was recognised, and the court 
expressed the opinion, that the ground on which that and 
other similar decisions is to be supported is, “ that the grantee 
having voluntarily and without any misapprehension or mis- 
take, consented to the destruction of the deed with a view to 
revest the title, neither he nor any person claiming by a title 
subsequently derived from him, is to be permitted to show the 
contents of the deed so destroyed by parol evidence.’’ So that 
in fact, there being no competent evidence that the land ever 
passed, the title is to be considered as having always remained 
in the grantor. The exclusion of parol evidence, when 
offered by the party who has consented to the destruction of 
the deed, or by those who claim under him, is perfectly con- 
sistent with the principles which govern this subject. 

As a title to land can only be acquired by deed, parol evi- 
dence cannot be offered until a sufficient foundation is shown 
for the introduction of secondary evidence; but the party can- 
not prove the agreement for the destruction of the deed, with 
a view to the revesting of the estate, without showing that he 
is precluded by his agreement from setting up his title. If he 
has voluntarily destroyed his own deed, the court will not aid 
him by admitting inferior evidence, especially if it appears 
that the secondary evidence is offered to establish a title 
which cannot be maintained in good faith. 

In the Commonwealth v. Dudley it could not have been 
maintained by the court, that the cancelling of the deed by 
its own operation retransferred the title. If the deed had 
been recorded, the record itself would have constituted evi- 
dence the sufficiency of which could not have been denied, 
but as the deed was not recorded, for the want of competent 
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evidence to establish the legal estate, the equitable title pre- 
vailed. 

The case of Jackson v. Chase? is perfectly consistent with 
this view of the subject. The grantor of land had received 
from his grantee a mortgage of the premises, and so became 
invested with the legal title. Afterwards it was agreed to 
cancel their respective deeds, and the grantee gave back the 
original deed which was cancelled, and the mortgage deed 
was also returned to the grantee to be cancelled. It was 
held by the court, that the mere cancelling of the deeds did 
not divest property which had once vested by transmutation 
of possession, and that parties who held under a subsequent 
conveyance from the grantor, took only the title which he de- 
rived under the mortgage to him which had been cancelled. 
But though the formal title was thus traced under the mort- 
gage deed, an absolute estate both equitable and legal was 
derived under it, for neither the original grantee nor any 
parties claiming under him could set up the cancelled deed, 
and the same result would have followed even if there had 
been no mortgage or other conveyance. 

In Holbrook v. Tirrel,? a tenant in common of certain land 
conveyed the same to his co-tenant by a deed which was 
never recorded, though the grantee held possession of the 
land under it. Afterwards the grantee sold the land to Tirrel, 
and gave up the deed under which he held to the grantor, 
and had it cancelled. The grantor made a new deed of the 
land to Tirrel, which was recorded. The land was subse- 
quently set off on execution to a creditor of the original 
grantee, but it was held that the title of Tirrel should prevail. 
Parker c. j., was of opinion, that the mere cancellation of the 
deed, under which one holds title to real estate, does not 
divest the title or revest it in the grantor, but that the original 
grantor had a legal right to convey, his former deed not being 
recorded, and that the respondent Tirrel might be considered 
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a subsequent purchaser for a valuable consideration without 
fraud. 

The principles laid down in the case of Commonwealth v. 
Dudley were recognised by the learned judge, and the case 
was distinguished from that of Marshall v. Fisk, where the 
object of cancelling the deed was fraudulent as against an 
attaching creditor. 

The effect of the decision was, that where the parties had 
entered into an agreement to revest a title by cancelling the 
deeds by which it was created, the grantee and all persons 
claiming under him were precluded from setting up the deeds. 

Although the case of Botsford v. Morehouse! recognises 
the doctrine, that land once conveyed cannot be retransferred 
by a destruction of the conveyance, but a deed executed with 
all legal solemnities is as requisite for this purpose as if the 
evidence had not been destroyed, in the subsequent case of 
Gilbert v. Bulkley,? where the deed had been cancelled by 
agreement of the parties, it was held that the grantee could 
never substantiate any claim to the property; and that the 
equitable title was in the grantor, to which he could at plea- 


sure superadd the legal title by resorting to a court of 
chancery. 








ART. VII.—SPECIFIC PERFORMANCE. 


Rieuts acquired under contracts are absolute. The parties 
contracting may enforce them absolutely ; and courts which 
entertain remedial jurisdiction, whether at law or in equity, 
never proceed upon the principle that any thing less than all 
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the benefits of a contract, can be given by way of compensa- 
tion for its performance. 

In equity, specific performance of a contract is decreed 
upon the ground that courts of law cannot carry the contract 
into full effect. 

In many cases of executory contracts, the subject matter of 
the agreement is not the enjoyment of any particular thing in 
specie, but the parties contract in relation to values, or in rela- 
tion to commodities, which have a fixed and settled value, for 
which they are procurable. Damages at law afford adequate 
redress for the breach of such contracts, and courts of equity 
could afford no other than pecuniary compensation for their 
nen-performance. In these cases, courts of equity refuse to 
take jurisdiction, not because the party beneficially interested 
is not entitled to demand actual performance, but upon the 
ground that courts of law furnish appropriate redress for 
their violation. 

Where damages at law do not afford the adequate remedy 
for the breach of a contract relating to personal property, spe- 
cific performance will be decreed in equity in cases where 
the jurisdiction of the court can be exercised. 

In the case of the Duke of Somerset v. Cookson,! specific 
performance was decreed, on the ground that the law was 
defective in not restoring property again in specie, and the 
defendant was decreed to restore an altar piece, to which a 
peculiar value was attached. 

So, where from the nature of a contract the damages which 
might be recovered at law would be merely conjectural, a 
court of equity will decree specific performance. 

Where there was a contract for the sale of eight hundred 
tons of iron, to be paid for in a certain number of years by 
instalments, a specific performance was decreed, on the ground 
that there could be no adequate compensation in damages at 


*3 P. Wms. 390. 
* Taylor v. Neville, cited by lord Hardwicke in Baxter v. Lister, 3 Atk. 384. 











SPECIFIC PERFORMANCE. 333 





law; for the profit of the contract being to depend upon future 
events, could not be correctly estimated in damages where 
the calculation must proceed upon conjecture. 

The cases in which courts of equity have refused to exer- 
cise their peculiar jurisdiction, because the contract was not 
sufficiently definite for their action, recognise the principle, 
that the party is entitled to the aid of the court, whenever the 
contract is of such a character as to admit of execution. In 
certain contracts for building, the court has refused to inter- 
pose. 

In Errington v. Aynesley,! on a bill demanding the execu- 
tion of a contract for building a bridge, lord Kenyon, master 
of the rolls, said that a specific performance was only decreed 
when the party wants the thing in specie, and cannot have it 
in any other way, and that there was no case of a specific 
performance decreed of an agreement to build a house, be- 
cause if A. will not do it, B. may. 

In Flint v. Brandon, where the defendant had covenanted 
to make good a gravel pit, specific performance was refused 
upon the same principle. In an action at law, the amount 
which it might cost to fill up the pit, would be the damages 
which the plaintiff would be entitled to recover. The master 
of the rolls said: “ In some respects the legal remedy is better 
than any which the court of chancery can give.” 

In these cases, it was not material that the contract should 
be executed by the party who had entered into the covenant. 
If the court had interposed, it would have been by a decree 
operating upon the person. A specific execution of the act 
which the defendant had covenanted to perform, would be 
secured by a decree against the party for damages on an issue, 
where upon the trial the inquiry must have been, what would 
be the sum necessary to carry the agreement into effect. 

In the case of the City of London v. Nash; the defendant 
had covenanted on a building lease, to build certain houses 


72 B.C. C, 343. * 8 Ves. R. 163. *3 Atk. R, 512. 
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anew, but instead of executing his covenant according to its 
terms, he had proceeded to repair some and rebuild others, at 
a considerable expense. Although the plaintiff had evaded 
the performance of his covenant, specific performance was 
not decreed, because it would be attended with great loss and 
hardship to one of the parties, and on the ground that it would 
be no service to the city of London, to make such a decree, 
for all they wanted was to be compensated in damages. 

It is very obvious that this case would have presented itself 
in a very different aspect, if the plaintiffs had sought the aid 
of the court before the defendant had repaired the houses; but 
as the application was delayed until great expense had been 
incurred, the court directed an issue to ascertain the damages. 

In cases, where one man contracts to execute a particular 
thing which may as well be performed by another, there is 
certainly no occasion for invoking the aid of the extraordinary 
jurisdiction of the court of chancery. Such cases rest upon 
the same principle as covenants to transfer stock, in respect 
to which lord chancellor Parker said, that a court of equity 
ought not to execute any contracts, but leave them to law, for 
there could be no difference between one man’s stock and 
another’s, though it was different in respect to land. If the 
court of chancery should interfere to compel a party to exe- 
cute such a contract, the decree would not operate upona 
thing in specie, it would be merely personal, and therefore 
not according to the course of the court. 

A party to a contract is entitled to all the benefits secured 
by its provisions. In an action at law, he will recover com- 
pensation for its breach, and in many cases such a compensa- 
tion is equivalent to performance; but where from the nature 
of the agreer.ent it is not an equivalent, a court of chancery 
secures to a party absolute performance. In all cases where 
the agreement is not inequitable, a party entitled under it, will 
receive the aid of the court of chancery, if law does not afford 


‘ Cud v. Rutter, 1 P. Wms. 570. 
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an adequate remedy; and neither at law nor in equity, is the 
principle ever recognised that compensation, which is less 
valuable than specific performance, may be made for the 
breach of a contract. 

A specific performance of a contract cannot be considered 
a matter of course, because there may be many considerations 
which ought to influence the discretion of the court; but when 
the contract is a fair one, although a court of equity may not 
interpose, the plaintiff will be entitled to recover damages, 
which are equivalent to specific performance. A case which 
displays the rule which governs the discretion of the court, is 
Faine v. Brown,! decided by lord Hardwicke in 1750. A per- 
son owned a small estate which had been left to him by will, 
on condition that if he sold it in twenty-five years, half the 
purchase money should go to his brother. He agreed in 
writing to sell it, and afterwards refused to carry that agree- 
ment into execution, on the pretence that he was intoxicated 
with liquor at the time. A bill was brought to compel execu- 
tion of the agreement, and lord Hardwicke said, that without 
the other circumstances of the case, the hardship alone of 
losing half of the purchase money, if carried into execution, 
was sufficient to determine the discretion of the court not to 
interfere, but to leave them to law. 

If the court in this case had decreed a specific performance, 
it would have caused a great loss to the defendant, without 
any correspondent advantage to the plaintiff. A court of law 
would give the party the full benefit of his agreement in an 
action for damages. The refusal of the court of equity to in- 
terfere, was designed to prevent an injury which was inde- 
pendent of the contract. Notwithstanding the suggestion of 
Mr. chancellor Kent, the case is not the same in principle as 
if the party, without being subject to any such onerous condi- 
tion, had sold for half the value; for in that case, by the terms 
of the contract, the loss of one party would have been attend- 
ed by a correspondent gain to another.? 


* Cited in Ramsden v. Hylton, 2 Ves, R. 304. * 6 John. Ch. R. 228. 
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The cases in which courts of equity have refused to enforce 
a decree for specific performance, on the ground of inadequacy 
of consideration, proceed upon the idea that where there is 
inequality of price, or where the bargain is unreasonable, the 
party is affected by suspicion, although there may be no evi- 
dence of actual fraud, surprise or mistake. 

It would seem, that even in those cases where a specific 
performance has been refused on the ground of suspicion 
resulting from inequality, if the transaction is shown to be 
perfectly fair and free from suspicion on a trial at law, the 
plaintiff will be entitled to the same measure of damages, as 
if the terms of the bargain had been equal. 

In the case of Day v. Newman, before lord Alvanley, there 
was an agreement in writing for the purchase of an estate for 
£20,000, which was proved not to be worth more than 
£10,000. The bill for a specific performance was brought 
by the vendor, and the object sought to be attained by the 
decree was the payment of the purchase money. As a resort 
to an action at law furnished an appropriate and adequate 
remedy, his lordship very properly decided not to decree a 
specific performance. Notwithstanding the inadequacy of 
price, the damages to be recovered would be the same as if 
the agreement had been equal, if on the trial the transaction 
was shown to be fair and honest. 

Wherever there is great inadequacy of price, such as lord 
Alvanley in the above case said would raise a strong pre- 
sumption of unfairness, a court of equity would not, even in 
a case where the aid of the court was necessary, interpose 
without referring the case to a jury. 

In relation to specific performance, courts of equity adopt 
the same rule which governs their action in reference to in- 
junctions for the protection of patent rights, which, though 
prima facie valid, must be established on a trial at law, before 
a court of equity will interpose for their protection. If on an 
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SPECIFIC PERFORMANCE. 337 





issue ordered by the court, the fairness of an agreement is 
sustained, it would seem, that upon principle, a court of equity 
would never refuse to carry it into effect, in a case proper for 
the jurisdiction of the court. 

In most of the cases where inadequacy of price has been 
considered a suflicient reason for the refusal of a court of 
equity to decree specific performance, the terms of the bargain 
have been such as to create a strong presumption of fraud. 
( In Barnadiston v. Lingwood,! lord Hardwicke said, that in 
a case of a hard bargain that was executory only, the constant 
rule of the court was, not to carry it into execution. In Bax- 
ter v. Lister he said that nothing was better established in 
chancery, than that every agreement or contract of sale ought 
to be certain, fair and just in all its parts; and if any of those 
ingredients were wanting in the case, the court would not 
decree a specific performance. ) 

It is equally true, that if in an action at law, an agreement 
upon which it was founded was not shown to be fair and just 
in all its parts, there could be no recovery. 

If in an action at law, on the contract of which a specific 
execution was sought in Baxter v. Lister, the jury were not 
satisfied that the transaction was fair, the verdict would have 
been in favour of the defendant. The question would not 
have been, what amount of damages the plaintiff was entitled 
to recover, but whether the contract itself was valid. If on 
a trial at law, it appeared that the transaction was free from 
fraud, the recovery would be equivalent to specific perform- 
ance. 

A party against whom a court of equity has refused to 
decree a specific performance, will often derive an incidental 
advantage from the difference in the remedial action of the 
courts of law and of equity. In the case of Day v. Newman, 
the vendor could never have recovered in an action for 
damages an amount equivalent to the purchase money, 
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because before the jury the inquiry would have related to 
the actual vaiue of the property; but unless actual fraud was 
shown, the verdict of the jury would be for the same damages 
as if the price had been reasonable. 

A different rule from that which we have stated, appears 
to have influenced the decision of lord Hardwicke in Under- 
wood v. Hitchcox.!' In that case his lordship said: “The 
rule of equity in carrying agreements into specific execution 
is well known; and the court is not obliged to decree every 
agreement entered into, though for valuable consideration in 
strictness of law, it depending on the cireumstances;’’ and 
he decided that a specific performance should not be decreed 
on account of inadequacy of consideration. 

There may be cases where the agreement is in strictness of 
law for valuable consideration, where there is no fraud, and 
yet where the consideration is so insufficient as to render the 
contract substantially an executory agreement for a gratuitous 
gift. If a court of equity finds that an agreement is of this 
character, a specific performance will not be decreed,? because 
when an agreement is in effect without consideration, it will 
not be enforced whilst it continues executory. The parties 
to such a contract have the benefit of the locus penitentiz ; 
and even if it is founded upon a consideration which the law 
deems valuable, a court of equity looking at the substance of 
the transaction, will do nothing to change the situation of the 
parties; but such cases rest upon peculiar principles. 

The general rule is, that a court of equity will decree spe- 
cific performance in all cases properly within their jurisdiction, 
and free from objection. “It is as much a matter of course,”’ 
said the master of the rolls, “in this court, as it is to give 
damages at law.’’? The cases of doubt have been those 
where from the inadequacy of the consideration (which was 
not however illusory), a strong presumption has existed that 


' 1 Ves. 279. ? Callaghan »v, Callaghan, 8 Clark & Finnelly R, 374. 
* Hall v. Warren, 9 Ves. R. 608. 
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unfairness equivalent to fraud, attended the transaction. 
Where such a presumption has existed, courts of chancery 
have never interfered. 

To justify the court in refusing ‘its ordinary jurisdiction, 
the presumption of fraud must be strong. In Emery ». 
Ware,! lord Eldon said: “I do not deny that mere difference 
in value, though considerable, is not of itself a sufficient 
ground for refusing a specific performance of a contract.” 
And in Coles v. Trecothick,? he says: “ Inadequacy of price 
does not depend upon a person giving pretium affectionis, 
from any particular motive beyond what any other man 
would give, the reasonable price. But farther, unless the 
inadequacy is such as shocks the conscience, and amounts of 
itself to conclusive and decisive evidence of fraud in the 
transaction, it is not itself a sufficient ground for refusing a 
specific performance.’”? In White v. Damon, lord Eldon 
said, on a rehearing of a case, that “he agreed with lord 
Rosslyn, that giving a specific performance was matter of 
discretion, but that is not an arbitrary, capricious discretion. 
It must be regulated upon grounds that will make it judicial.” 

Mr. chancellor Kent, in the case of Seymour v. Delancey,‘ 
seems to question the principle stated in the above cases by 
lord Eldon, and by the master of the rolls in Western »v. 
Russell. 

The bill was for the specific performance of an agreement 
for the exchange of certain village lots for two farms, made 
between the plaintiff and one Thomas Ellison. 

The village lois were not worth more than half the value 
of the country farms. 

There was no evidence of actual fraud, but there were cir- 
cumstances of suspicion, the agreement having been made in 
the latter part of Ellison’s life, when he was rendered for a 
considerable part of his time unfit for business by habitual 
intoxication. 


*8 Ves. R. 505. *9 Ves.R. 246. *%7Ves.R.35. * 6 John, Ch. R. 222. 
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The learned chancellor, on a review of the English autho- 
rities, was of opinion that the plaintiff was not entitled to 
specific performance on the ground of inadequacy of price. 
He was also of opinion, that the proof was sufficient to cast a 
doubt upon the transaction.! 

If the agreement was fraudulent it was absolutely void, 
otherwise upon the principles of the court of chancery the 
plaintiff was certainly entitled to claim that a valid contract, 
which was not a subject of compensation, should be carried 
into specific execution. 

In support of the doctrine, that a court of equity will not 
decree the specific performance of an agreement to sell where 
the consideration is inadequate, Mr. chancellor Kent pre- 
sented an array of English authorities;? but in all of them the 
inadequacy of price was sufficient to create a suspicion of 
fraud or unfairness, and in none of them, except in the case 
of Underwood v. Hitchcox, was the stay of the powers of the 
court determined merely by inadequacy of price. 

There may be cases where, as in Twining v. Morrice,’ there 
are such circumstances of surprise as would not justify the 
court in acting. In that case, lord Kenyon said the court was 
not bound specifically to execute every contract; and if there 
was any sort of surprise that made it not fair and honest to 
call for an execution, he would not give the extraordinary 
relief of a specific performance; neither would he order the 
contract to be delivered up, but would let the purchaser go 
to law. 


' The decree was afterwards reversed by the court of errors. Seymour v. 
Delancey, 3 Cowen 445. 

*® The Marquis of Normanby v. Lord Berkley, cited 5 Viner 539; Young v. 
Clerk, Prec. in Ch. 538; 1 Maddock’s Ch. R. 9, note; Thompson v. Harcourt, 2 
Bro. P. C. 415; Barnadiston v. Lingwood, 2 Atk. 133; Baxter v. Lister, 3 Atk. 
385; Joynes v. Statham, ib. 388; City of London v. Nash, and Underwood »., 
Hitchcox, 1 Ves. 12, 279; Fain v. Brown, 2 Ves. 304; Day v. Newman, 2 Cox 
77; Mortlock v. Butler, 10 Ves. 292; Willan v. Willan, 16 Ves, 83; White v. 
Damon, 7 Ves. 30; Russell v. Hussey, 2 Ball & Beatty 287. 

* 2 Bro. C. C, 326. 
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The sale was at a public auction, and a person who had 
acted as agent for the vendors, was employed to bid for the 
plaintiff. This circumstance was detrimental to the vendors, 
as it created an impression that the bidding was for them. 
There was no blame imputed to the agent or to his employer, 
but as the accident occurred through the instrumentality of 
the plaintiff, the court refused to give effect to the sale, and 
undoubtedly the same consideration would have affected the 
claim for damages. 

In Mortlock v. Butler, lord Eldon refused a decree for spe- 
cific performance, under circumstances that would have 
amounted to a breach of trust, inadequacy of consideration 
arising from gross negligence of the agent, and a want of due 
authority. 

“Jt is clear,’”’ said lord Eldon, “a plaintiff suing at law for 
damages, or in equity for a specific performance, must allege 
a contract binding some one; and where a man is imprudent 
enough to deal with an agent for a third person, without 
taking care to see that there is a written authority for sale, 
however great the hardship, the answer to his demand both 
in law and equity is, that he has dealt with a person not 
legally authorized.”’ 

Although his lordship refused to order the contract to be 
given up, it is clear that an action at law would have failed 
for the same reasons. 

If there had not been a breach of trust and a want of due 


authority, it may be inferred from the weight given to these. 


considerations, that mere inadequacy of price would not have 
withheld the powers of the court. 

In Callaghan v. Callaghan,' in the house of lords, lord Cot- 
tenham said: “In general, courts of equity do not refuse 
their assistance to a purchaser merely because the price is 
inadequate, but the inadequacy may be so great as to prove 
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fraud, or that the parties could not have intended a contract 
of sale.’’ 

When a party has acquired rights under a contract, which 
cannot be impeached by any allegation of fraud or unfairness, 
in general the same principle which would entitle the plaintiff 
to damages for its breach in an action at law, make it impe- 
rative upon a court of equity, in the exercise of its judicial 
discretion, to carry the contract into execution. 

Specific performance will be decreed when the validity of 
the contract is unquestionable, or has been ascertained by 
record, upon the same ground that statute rights are protected 
by injunction. 





ART. VIII.—ON THE EFFECT OF A PROMISE TO 
ACCEPT A NON-EXISTING BILL. 


In a recent case! decided by Mr. justice Story, in the circuit 
court of the United States, the opinions of several eminent 
English lawyers were offered to show, that by the law of 
England a promise to accept a non-existing bill of exchange, 
even though it be taken by the holder upon the faith of that 
promise, does not amount to an acceptance of the bill when 
drawn in favour of the holder. It may well be doubted, 
however, whether the doctrine affirmed by those learned 
gentlemen can now be considered as the settled and estab- 
lished law of England. Mr. justice Story, in delivering the 
opinion of the court in the above case, said: “ Although there 
seems little doubt what is the present inclination of opinions 
in’ England, yet there is no pretence to say there is any posi- 


' Russe] v. Wiggins, 2 Story’s Rep. 213. 
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tive adjudication in England in opposition to the doctrine, 
that a promise to accept a non-existing bill, amounts to a 
positive acceptance thereof when drawn in favour of a 
holder;”’ and after alluding to the case! in which lord chief 
justice Gibbs seemed to entertain an opinion directly in 
favour of the American doctrine, he says, it would be no 
matter of surprise to him that the courts of England should, 
whenever the question shall again arise, go back to the doc- 
trine of lord Mansfield in Pillans v. Van Mierop? and Pierson 
v. Dunlop,’ as founded in a wholesome nay necessary justice, 
to prevent gross frauds and manifest and irretrievable mis- 
chiefs in the intercourse of the commercial world. 

About the time this opinion was expressed by the learned 
judge, the doctrine was again considered in the court of ex- 
chequer, in the case of the Bank of Ireland v. Archer. There 
was in this case a parol promise to accept a bill of exchange 
afterwards drawn, on the faith of which promise the bill was 
discounted. 

Parke b., delivered the opinion of the court, that such a 
promise would not amount to an acceptance, even with the 
qualification that the bill is taken on the faith of it. He said: 
“Tt appeared from Mr. justice Story’s book on Bills of Ex- 
change,’ that in order to constitute an acceptance, the promise 
is required to be in writing, describing the bill to be drawn 
in terms not to be mistaken, so as to identify it and distin- 
guish it from all others, and that the bill should be drawn in 
a reasonable time afterwards; circumstances which do not 
occur in this case.’”” What would be the effect of a written 
promise to accept a bill of exchange afterwards to be drawn, 
does not appear from this case. 

It is remarkable that a question so important in the com- 
mercial law should still remain unsettled, and it is still more 
remarkable when the high authority of the cases determined 


? Miln wv. Prist, 4 Campb. R. 393. * 3 Burr R. 1663. 
® Cowp. R. 571. * 11 Meeson & Welsby R. 383, *§S. 249, p. 275. 
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in the time of lord Mansfield is considered, that the prevailing 
opinion should be in favour of a contrary doctrine, though 
the courts have studiously avoided overruling those cases. 

In the case of Pillans v. Van Mierop it was decided, that a 
promise to accept a bill to be drawn about a month after- 
wards, upon the credit of a third person, was by “ connexion 
and relation” an actual acceptance by the commercial law. 
Lord Mansfield said, an agreement to “give the bill due 
honour, is in effect accepting it. If a man agrees that he will 
do the formal part, the law looks upon it (in the case of an 
acceptance of a bill); as if actually done. This is an engage- 
ment to accept the bill, if there was a necessity to accept it, 
and to pay it when due, and they could not afterwards 
retract.”’ 

Lord Mansfield afterwards, in Pierson v. Dunlop, limited 
the doctrine which had been laid down in Pillans v. Van 
Mierop. He says: “It has been truly said as a general rule, 
that the mere answer of a merchant to the drawer of a bill, 
saying he will duly honour it, is no acceptance, unless accom- 
panied with circumstances which may induce a third person 
to take the bill by indorsement; but if there are any such cir- 
cumstances it may amount to an acceptance, though the 
answer be contained in a letter to the drawer.”’ 

In the case of Johnson v. Collings,: the promise to accept 
was by parol, and was not accompanied with circumstances 
which might induce a third person to take the bill. Lord 
Kenyon said, that it was much to be lamented that any thing 
had been deemed to be an acceptance of a bill of exchange 
besides an express acceptance in writing; he said that it was 
not generally true, that a promise to do a thing is the same 
thing in law as actually doing it. 

Mr. justice Le Blane stated the doctrine as qualified by 
lord Mansfield in Pierson v. Dunlop, as truly limiting the rule 
before advanced in Pillans v. Van Mierop, and confining it 
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to the case where credit is given by a third person upon the 
faith of such an assurance, on which he acts and by which 
he is induced to take the bill. 

Lord Kenyon considered the doctrine of implied accept- 
ances, even with the qualification mentioned, as carried to 
the utmost verge of the law, and he doubted whether it did 
not even go beyond the proper boundary. 

In Miln v. Prist,' there was a promise by letter to accept a 
bill before it was drawn. The case of Johnson v. Collings 
being cited, lord chief justice Gibbs said that the defendants 
were within that case, unless it was shown that the letter was 
communicated to the plaintiff, and that he received the bill 
with knowledge. It was afterwards proved that the letter, 
had been communicated to the plaintiff, and his lordship said: 
“ This is the precise case of Pierson v. Dunlop. I am of opi- 
nion that what the defendants have done is equivalent to an 
acceptance.” Such is the report of the case in Holt’s Nisi 
Prius Cases, but Parke b., in the Bank of Ireland v. Archer, 
said that this report was evidently inaccurate, and that 
according to the report in 4 Campb. 393, it amcunted merely 
to this, that the authority of Johnson v. Collings was directly 
in point, there being no evidence of any communication to 
the plaintiff of the promise to accept. He said that the opi- 
nion of lord Kenyon had been generally acquiesced in, and 
that the doctrine was reasonable, simple, and convenient. 

The decision of the court, however, was placed upon 
another ground. 

In the supreme court of the United States, the doctrine of 
lord Mansfield as qualified in the case of Pierson v. Dunlop 
has been fully adopted; and it has been held, that a letter 
written within a reasonable time before or after the date of a 
bill of exchange, describing it in terms not to be mistaken, 
and promising to accept it, is, if shown to the person who 
afterwards takes the bill on the credit of the letter, a virtual 
acceptance binding the person who makes the promise.? 


' 1 Holt’s N. P. C. 181. ® Coolidge v. Payson, 2 Wheat. R. 66. 


een ee hake de 


] 
i 
' 








346 THE LAW OF FIXTURES. 





Mr. justice Story, in his work on Bills of Exchange,! says: 
“The rule as formerly held always included the qualification, 
that the paper containing the promise, should describe the bill 
to be drawn in terms not to be mistaken, so as to identify and 
distinguish it from all others; that the bill should be drawn 
within a reasonable time after the paper was written, and 
that it should be received by the person taking it upon the 
faith of the promised acceptance.”’ 

Under these qualifications, the rule seems to be fully estab- 
lished in America upon the footing of the old authorities, 

It must be admitted that the opposite rule, which is now 
understood to be acted upon in England, has the advantage 
of greater simplicity and convenience. 

Under the American doctrine, as is truly observed by 
baron Parke, “if the indorsee paid the bill away, with notice 
of the promise to accept, the indorsee might recover against 
the acceptor, but if not, not, and so there might be several 
indorsees with different remedies,” 





ART. IX.—THE LAW OF FIXTURES. 


Wuitst the principles of the common law in relation to per- 
sonal property attached to the freehold, are in some respects 
full of uncertainty and doubt, the rules of the civil law upon 
the same subject are settled with perfect precision. 

Whether such property is to be regarded as personal or 
real, cannot merely depend, as in many cases has been sup- 
posed, upon the manner of the connexion with the land. In 
general, it would seem that the character of the property is to 


* Sect. 279. 























THE LAW OF FIXTURES. 347 





be determined by the intention of the proprietor. The some- 
what artificial distinctions which have been recognised on 
this subject, in reference to the rights of parties standing in 
the relation of tenant for life or years, and reversioner or 
remainderman, vendor and vendee, executor or administrator 
and the heir, are founded upon this principle. 

The rules in regard to a constructive annexation of certain 
articles in their nature personal, are based upon the same 
principles. The keys of a house are regarded as a part of the 
house itself, although they are not connected with the realty, 
and are only useful as capable of being detached from the 
house. Millstones are regarded as a part of the mill in which 
they are generally used, and therefore real, although they are 
temporarily removed for the purpose of being repaired. 

By construction such articles are regarded as parcel of the 
freehold, upon the presumed intention that though severed or 
separable, they are to be employed according to their appro- 
priate use. 

Notwithstanding as between the executor and the heir 
they would be regarded as part of the real estate, whilst they 
are severed from the freehold, as between third parties and 
the owner, they are to be considered as personal in respect to 
all rights and liabilities. 

In the case of the millstone separated from the freehold, as 
supposed, the character of the property would depend so 
strictly upon the intention, that in an action between third 
parties, in which the nature of the property was in question, 
the issue would be formed upon the intention alone. 

In a class of cases as between the tenant for years and the 
reversioner or remainderman, where the construction has 
from regard to trade and manufactures favoured the idea of 
personalty, the character of the property has been considered 
to depend upon the manner in which it is attached to the 
freehold. When the nature of the property has been made 
to depend upon this test, the subject has been involved in 
great difficulty from the uncertaiaty of the criterion. 
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The only criterion which seems to furnish a rule in any 
degree practicable, is the intention, although in certain cases 
this test may not solve the difficulty. 

In those instances where articles personal in their nature 
have acquired a character of reaity by construction, the »pro- 
perty may be rendered strictly personal at the election of the 
owner. This circumstance constitutes the distinction between 
property thus associated with the inheritance and heir-looms, 
upon which a real character is absolutely impressed. 

Deer in a park, fish in a pond, doves in a dove-house, are 
annexed to the inheritance, but they may be severed from the 
land at the will of the owner. They may be sold as personal 
property or bequeathed as legacies, and undoubtedly they 
may be removed by the tenant for life by whom they were 
introduced, if his intention was, notwithstanding their tempo- 
rary connexion with the land, to preserve their personal 
character. 

The intention of the owner of personal property, who has 
affixed it to the freehold for a temporary purpose, is evident. 
It is therefore made the test of the character of fixtures erected 
for the purposes of trade. 

Lord Mansfield was influenced by this rule in the case,! in 
which he was of opinion, that the salt-pans constituted a part 
of the inheritance. “The present case,” he said, “is very 
strong. The salt spring is a valuable inheritance; but no 
profit arises from it unless there is a salt-work, which consists 
of a building, &c., for the purpose of containing the pans, &c., 
which are fixed to the ground. The inheritance cannot be 
enjoyed without them. They are accessaries necessary to the 
enjoyment and use of the principal. The owner erected them 
for the benefit of the inheritance; he could never mean to give 
them to the executor, &c. On the reason of the thing there- 
fore, and the intention of the testator, they must go to the 


heir.’’ 


* Lawton v. Salmon, 1 H. BI. 259, n. 
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But in the case of Lawton v. Lawton,! upon an application 
of the same principle, fire engines erected by the tenant for 
life were decided to belong to his executor, as against the 
remainderman. The fire engines were so connected with the 
inheritance, that they might be regarded as real or personal 
in their nature, according to the intention of the person by 
whom they were erected. In favour of the executor against 
the remainderman, the intention was presumed to be that the 
property should pass as personal estate, but the presumption 
would have been quite otherwise, if, as in Lawton v. Salmon, 
the question had arisen between the executor and the heir; 
and on a sale of the land to which the fire engines were 
attached, the same rule of construction would have carried 
them as fixtures to the vendee. 

In the case of Rex v. Inhabitants of St. Nicholas, lord 
Mansfield proceeded upon the same principle. 

In that case a steel-yard hung in a machine house was 
considered a fixture. Lord Mansfield said, the steel-yard 
and the house were one entire thing, and the principal pur- 
pose of the house was for weighing. The steel-yard may 
have been considered as constructively annexed, in the same 
manner as a mill-stone to a mill. 

It is important to observe, that except where articles in 
their nature personal are considered parcel of the freehold by 
construction, on account of the purpose for which they were 
used, in all the eases where the character of the property has 
been determined by the intention, it was affixed or connected 
with the freehold. The test of the intention is applied to 
such property, as being in that condition of an ambiguous 
class. In Rex v. Hogg, a building called the “ engine house”’ 
was, together with the engine, rated as one entire thing. 
Buller j., said: “If the engine were clearly distinet, it would 
in all cases go to the executor.” 

When personal property is annexed to the freehold, the 


‘3 Atk. 12. * Caldecott’s R. 266, 
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presumption is, that it is intended to pass as real estate by a 
conveyance. If the intention is otherwise, it must be shown. 

In the case of Colegrove v. Dias Santos,! the action was 
trover, for stoves, grates, kitchen ranges, closets, shelves, 
brewing coppers, cooling coppers, mash tubs, locks, bolts, 
blinds, &c. The articles demanded were claimed as fixtures 
in a house and on an estate which the plaintiff had sold by 
auction. Lord chief justice Abbott said: “ The rule of law is 
most strict between the heir and the executor. According to 
that rule, the articles would be considered as parcel of the 
freehold. If they are so, why should they not pass by a con- 
veyance of the freehold, when there is nothing to indicate a 
contrary intention?”’ 

Mr. justice Bailey said: “In the case of an heir, selling a 
house which descends to him, in the absence of any express 
stipulation, he would be taken to sell, as it came to him, and 
the fixtures would pass.’’ 

Mr. justice Best said: “In the absence of authorities, I 
should hold that every thing which forms part of a house, 
passes by a sale and conveyance of the house itself. If it 
descends, fixtures pass; so also if it be devised: why then, 
should they not in the case of a purchase?’’ But he thought 
it might, if such was the fact, have been shown that it was 
not the intention that the fixtures should pass by deed. This 
rule could have been applicable only to such articles as are 
in their nature doubtful, and not to such as are a portion of 
the real estate by construction, though separated from the 
freehold. But in this very case, a tenant who had erected 
the fixtures, or connected personal property with the freehold, 
would have been justified in removing the articles during the 
continuance of his term. 

In Lee v. Ridson, the principle on which a tenant is per- 
mitted to remove fixtures, though incorporated with the realty, 
is clearly explained, It depends upon the presumed intention 
of the tenant. 
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“It is to be recollected,” said lord chief justice Gibbs, “ that 
the right between landlord and tenant does not altogether 
depend upon this principle, that the articles continue in the 
state of chattels; many of these articles, though originally 
goods and chattels, yet when aflixed by a tenant to the free- 
hold, cease to be goods and chattels by becoming part of the 
freehold.’’ He said that, although the tenant had a continuing 
privilege during his term, to reduce chattels (such as wain- 
scots screwed to a wall, and trees in a nursery ground) which 
had become a part of the freehold, to their original state, he 
could not afterwards do it. 

The cases of Naylor v. Collinget and of Thresher v. The 
London Water Works company, show that although fixtures 
may pass in a conveyance as a part of the freehold, and will 
in general be comprehended in covenants relating to the 
realty, this construction is founded upon the presumed inten- 
tion, and they will be regarded as personal when such is 
shown to be the intention. 

In the last mentioned case, it was decided that a lessee, 
who had erected fixtures for the purpose of trade upon the 
demised premises, and afterwards taken a new lease to com- 
mence at the expiration of his former one, which new lease 
contained a covenant to repair, will be bound to repair those 
fixtures, “ unless,’’ said Abbot c. j., “there shall be some very 
special matter to take them out of the operation of the cove- 
nant. Whether any mattur capable of having any such effect, 
can exist dehors the deed, may be questionable.”’ 

In Hare v. Horton, a party by a deed of mortgage granted, 
bargained and sold, released &c. to the mortgagee, an iron 
foundry and two dwelling houses &c. and the appurtenances, 
“together with all grates, boilers, bells, and other fixtures, in 
and about ¢he said two dwelling houses,’ and all trees, 
houses, cottages, commons &c., to the said foundry &c. apper- 
taining. There were cranes, presses, a steam engine, and 





* 1 Taunt. 19. *2B.&C. 608. ® 5 B. & Adolp. 715. 
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other fixtures in the foundry used for the purpose of the busi- 
ness carried on there, and valued at £600, The court were 
of opinion, though prima facie the mere conveyance of the 
foundry would have passed the fixtures, that upon a contem- 
plation of the whole deed, the intention was otherwise. Ifa 
different principle had not been applicable to fixtures, from 
that which governs the conveyance of real estate, they must 
have passed under the general words of conveyance. A con- 
veyance of premises will pass all that is attached to them, 
and the fixtures in this case were excepted because it was the 
intention of the parties that they should be regarded as strictly 
personal estate. The case is a strong one, as it appeared that 
the articles could not be removed without doing considerable 
damage to the reversionary estate, for the injury to whicn 
the action was brought. 

The case of Steward v. Lombe,! was determined by the 
same considerations, The mortgage was of land with a wind- 
mill on it, the deed containing also a bargain and sale of the 
mill, which was removable at pleasure, though let into the 
ground about a foot beneath the surface. The action was 
case against the defendant, who had in the execution of a 
Jieri facias, taken away the wind-mill. The jury found that 
the wind-mill was not a fixture. The principal question in 
the case was whether it was within the rule in Edwards v. 
Harben. But Burrough j., said that it had never been heard 
of, that such a structure should be taken in execution. 

Richardson j. said: “If the mortgagee could not take the 
mill from the land, against the will of the mortgagor, neither 
could the sheriff. Though in the estimation of the jury, this 
was considered a chattel, yet it is guodam modo, annexed to 
the land.”” The property was undoubtedly a fixture, but the 
bill of sale and other circumstances, showed that it was not 
intended by the parties to be regarded as real estate. ° 

In the American cases, the rule that the intention of the 
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parties shall determine the character of personal property 
which is so attached to the freehold that it may at their elec- 
tion partake of either nature, has been often applied. 

In Heermance v. Vernoy,! the vendor of a stone for grind- 
ing bark, which was aflixed to a mill called a bark mill, had 
previously sold the premises on which the mill was built to 
the plaintiff, making a verbal exception of the mill. The 
court seemed to be of opinion, that the mill-stone as personal 
property might thus be excepted by parole. 

The same court were of opinion in Cresson v. Stout, that 
machinery for spinning flax and tow, and carding machines 
used in a manufactory, and which were attached to the build- 
ing by an upright board resting on the frames, and fastened 
at the ceiling, but not nailed to the floor, were capable of 
being levied upon as personal estate. 

In the case of Miller v. Plumb, the action was trover for 
potash kettles set in an arch of mason work with a chimney, 
on land which the plaintiff had conveyed to the defendant 
without any reservation. Woodworth j., who delivered the 
opinion of the court, said that the case of vendor and vendee, 
rested on the same ground as that of heir and executor; and 
that the fixtures in such cases were not considered as personal 
property. ‘ 

The subject in controversy in Gale v. Ward, was certain 
carding machines in a woollen manufactory, not nailed to the 
floor, nor in any manner attached or annexed to the building, 
unless it was by the leathern band which passed over the 
wheel or pulley, as it is called, to give motion to the ma- 
chines. This band might be slipped off the pulley by hand, 
and it was taken off, and the machines removed from time 
to time when they were repaired. Each machine was so 
heavy as to require four men to move it on the floor, and was 
too large to be taken out at the door. But it was so con- 


16 John. R. 6. 217 John. R. 116. 
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structed as to be easily unscrewed and taken in pieces when 
removed by the officer, who had levied upon them as being 
the personal property of the owner of the freehold. 

Parker c. j. said, that the machines “must be regarded as 
personal property, because although in some sense attached 
to the freehold, yet they could easily be disconnected, and 
were capable of being used in any other building erected for 
similar purposes.’’ 

The true principle was distinctly stated in this case. The 
machines were in no respect essential to the uses for which 
the building was erected, as a mill-stone is essential to the use 
of a mill. If it had been shown that the building was 
adapted especially for those machines, and was useless for 
any other purpose, that circumstance would unquestionably 
have influenced the court to a different decision. If the ma- 
chines had been in any manner attached to such a building, 
the intention to make them parcel of the realty, would have 
been apparent. 

The same principle which prevailed in the above case, was 
adopted in Swift v. Thompson,' where the machinery though 
fastened to the flour by wooden screws, was capable of being 
detached without injury to the freehold. 

In Powell v. Monson and Bremfield Manufacturing Com- 
pany,? Mr. justice Story decided that the widow was entitled 
to dower in the water-wheel and gearing of a cotton manu- 
factory, because they were necessary to the beneficial use of 
the manufactory. He considered the carding machine in 
Gale v. Ward, as not strictly a fixture, by which he is to be 
understood as meaning that it might be disannexed from the 
building without destroying its beneficial use. 

The case decided by Mr. justice Story presented the ques- 
tion as between the tenant in dower (who stands upon the 
same ground as the heir), and the personal represeutatives, 
and certainly there had been no intention to disannex the 


* 9 Conn. R. 63, * 3 Mason R, 459. 
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fixtures, a point upon which the learned judge seemed to 
rely. 

It would seem that the same principle applies to sales by 
a sheriff, as to sales or conveyances by the owner of the pro- 
perty. In Gale v. Ward, the taking on execution by the 
officer had the same effect to sever the fixtures from the free- 
hold, that the sale of the proprietor would have had; it deter- 
mined his election. Ifthe sheriff had levied upon the building 
and the machinery as realty, upon this principle all should 
have passed. 

The case of Kirwan v. Latour,! seems to support this view 
of the subject. The sheriff sold under a fi. fa. against the 
owner, a house and lot with the appurtenances. The house 
was built for a distillery, and contained all the implements 
and fixtures necessary for carrying on that business. The 
owner brought an action of trover for these. The court held 
that all which was affixed to the freehold, as pumps, cisterns, 
iron grating, door, distillery and horse mills, passed by the 
sheriff’s deed, but not the loose utensils which were necessary 
for carrying on the business. Chase j. said, that a tenant 
who had erected the fixtures, might have taken them away ; 
but the question was the same as between the vendor and 
vendee in ordinary cases, where every thing passes which is 
annexed to the freehold. 

If the doctrine of the learned judge is correct, the sheriff 
might have taken the fixtures as personal estate, under the 
same right which the owner himself might have exercised. 

It may be true that such articles of personal property as 
venetian blinds, lightning rods, &c., will as is said by Mr. 
justice Weston in Farrar v. Stackpole? by construction be 
regarded as part of the inheritance, and as inseparable from 
it and other articles will by reason of their connexion with 
the freehold, pass by deed as appertaining to the realty ; but 
the better opinion seems to be that personal property which 
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is affixed to the freehold, and may pass by a conveyance of 
the land, is liable to be taken on execution,! and may also be 
transferred by the owner as personal by a bill of sale. 

But a doctrine was advanced by lord Ellenborough in 
Elwes v. Maw, which withdraws from the operation of the 
rule all erections and improvements of a personal nature, 
annexed to the freehold by a tenant for the purposes of agri- 
culture. A tenant in agriculture had erected at his own 
expense a beast house, carpenters’ shop, fuel house, cart 
house, pump house and fold yard. The buildings were of 
brick and mortar, and tiled, and the foundations of them were 
about one foot and a half deep in the ground. The defend- 
ant previous to the expiration of his lease, pulled down the 
erections, dug up the foundations, &c., leaving the premises 
in the same state as when he entered upon them. 

Lord Ellenborough, after reviewing the authorities, said: 
«No adjndged case has yet gone the length of establishing, 
that buildings subservient to purposes of agriculture, as dis- 
tinguished from those of trade, have been removable by an 
executor of tenant for life, nor by the tenant himself, who 
built them during his term.’”? His lordship referred to Poole’s 
case, where lord Holt said, in the instance of a soapboiler, an 
under tenant, whose vats, coppers &c. had been taken in exe- 
cution, that during the term, the soapboiler might well remove 
the vats he set up in relation to trade; and added, that there 
was a difference between what the soapboiler did to carry on 
his trade, and what he did to complete his howse—as hearths 
and chimney pieces, which he held not removable. 

As to the case of Penton v. Robart,‘ he said it was the case 
of a varnish house with a brick foundation let into the ground, 
of which the wood work had been removed from another 
place, where the defendant had carried on his trade with it, 
and that it was a building for the purpose of trade. He said, 


1 Bat sce opinion of Richardson j. ia Stewart v. Lombe (supra). 
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the dictum of lord Kenyon, by which the rule was extended 
to the erection of green-houses and hot-houses by nurserymen, 
and indeed by implication to buildings by all other tenants of 
land, was certainly warranted by no decided case and (as he 
believed) by no recognised opinion or practice, on either side 
of Westminster hall. The doctrine of lord Ellenborough in 
Elwes v. Maw, was subsequently recognised in the case of 
Buckland v. Butterfield,! in the court of common pleas. 

This was an action on the case, in the nature of waste by 
tenant for life against the assignees of her lessee from year to 
year. The defendants had taken away from the premises a 
conservatory and a pinery. The conservatory, which had 
been purchased and brought by the lessee from a distance, 
was by him erected on a brick foundation, and was attached 
to the house. Dallas c.j., who delivered the judgment of the 
court, allowing that matters of ornament may or may not be 
removable, according to the circumstances of each particular 
case, was yet of opinion, that the right to remove could not 
be extended to a case like this. But in the case of Grymes v. 
Boweren,? a very different rule prevailed. 

The tenant during his term, had erected a pump that was 
very slightly affixed to the freehold, which he removed when 
he left the premises. The fixture was not erected for the pur- 
pose of trade; but Tindal c. j. said: “The rule has always 
been more relaxed as between landlord and tenant, than as 
between persons standing in other relations. It has been 
holden that stoves &c. are removableduring the term;’’ and 
considering that the article in dispute was one of domestic 
convenience &c., he thought the tenant had a right to remove 
it. 

Park j. said: “ The present case is clearly distinguishable 
from Buckland v. Butterfield, where a conservatory was 
deeply fixed in the soil, and formed part of the house to which 
it was attached.” 


2 B. & Bingh. 54. * 6 Bingh. 437. 
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This case is certainly not reconcilable with that of Elwes 
v. Maw or Buckland v. Butterfield, unless those cases were 
determined upon the nature of the fixtures and the manner 
of their connexion with the inheritance. In the latter case, 
Dallas c. j. seemed to suppose that the right to remove an 
article of ornament, depended upon the mode it was annexed; 
but the doctrine of lord Ellenborough was, that the tenant 
had no right to remove fixtures, however slightly annexed, 
unless they were erected for the purpose of trade. 

It may be remarked, in relation to the buildings which the 
tenant claimed a right to remove in Elwes v. Maw, that they 
ought rather to be regarded as in their nature permanent im- 
provements annexed to the land. The decision was undoubt- 
edly just, but the principles upon which it was founded are 
extremely unsatisfactory. 

The distinction which is made between ornamental articles, 
such as wainscot, pier-glasses and pictures, and such as are 
not within that description, is absurd; and the distinction be- 
tween erections for collieries, mines &c., as accessary to the 
carrying on a trade, and such as are made for a temporary 
use for the purposes of agriculture, is very slight. 

The case of Grymes v. Boweren would seem to show that, 
however just the doctrine of lord Ellenborough may be in 
relation to such things as have lost their personal character 
by being incorporated with the realty, as hearths,' or which 
are in their nature real property, as mills or barns, the Eng- 
lish courts regard it as inapplicable to such personal articles 
as have been erected for a temporary purpose, and for domes- 
tic use, and are when detached from the freehold, strictly 
persona.. 

The doctrine of lord Ellenborough has not been recognised 
in the United States. In Van Ness wv. Pacard,? the action was 
case in the nature of was'c, by the owner of the reversionary 
interest against the tenant, for pulling down a building erected 
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by him with a view to carry on the business of a dairyman, 
and for the residence of his family and servants engaged in 
that business. 

The doctrine of Elwes v. Maw was questioned by Mr. jus- 
tice Story, as inapplicable to the circumstances of the country; 
but the case was decided upon the ground that the business 
of the tenant was a trade, and also upon the usage and cus- 
tom for the tenant to remove such buildings. Of this case it 
is observable as of Elwes v. Maw, that the buildings which 
were removed by the tenant, were not in their nature per- 
sonal, and it is diflicult to understand the application of the 
law of fixtures to such property. The case, however, shows 
that the general doctrine of lord Ellenborough was not ad- 
mitted. 

In Whiting v. Brastow,' the doctrine which has been ap- 
plied to tenants who had made erections for the purpose of 
trade, was extended to an agricultural tenant, who was per- 
mitted to remove all improvements the removal of which 
would not injure the inheritance. 

So in Holmes v. Tremper,? the tenant of a farm was per- 
mitted to remove a cider-mill which he had erected, during 
the term. 

The doctrine of lord Ellenborough, which regards the pri- 
vilege of the tenant as an exception, is extremely narrow. If 
the right is confined strictly to personal articles affixed to the 
freehold, and is founded upon the intention, it is not an ex- 
ception to the general rules of law relating to the realty. The 
mere circumstance that the articles are connected with the 
freehold, does not change their character, independently of 
the intention. 

In the early cases which are reported in the year-books, the 
question did not so much concern the right to the property 
aflixed to the soil, as the liability of the tenant for the injury 
done to the inheritance. In the common law action for waste, 
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the plaintiff counted upon the injury, and a right of property 
in the article which was dismembered from the soil did not 
justify the injury done to the freehold. 

But in such an action, if the tenant could show that the 
owner of the inheritance had permitted the erection of fixtures 
for a temporary purpose, for the uses of trade, with a consent 
express or implied to the removal, this constituted a sufficient 
defence to the action of waste. The doctrine that the inten- 
tion of the parties shall determine the respective rights of the 
owner of the freehold, and of personal property affixed to it, 
has been greatly extended in modern times. 

The whole doctrine by which certain articles of personal 
property are connected with the realty by construction, rests 
upon the intention of the parties. 

The slaves and cattle, which the vice-chancellor in Lush- 
ington v. Sewell! was of opinion would pass by a devise of a 
West India estate, were personal in their nature. They 
might have passed as personal by the same devise, if it had 
been the intention of the testator to sever them from the 
freehold. 

The stones of a grist-mill, which according to the decision 
in Goddard v. Polster? were not seizable ona fi. fa. at the 
suit of a creditor, though detached from the main body of the 
mill by a flood which carried it away, were construed to be 
incorporated with the realty, because such was the intention 
of the owner. He might at any time have sold them as per- 
sonal property, and though they would Lave passed by a 
devise of the real estate, they might have been expressly 
bequeathed as personal. 

When property is affixed to the freehold, there is the same 
reason for the application of this test. 

In the old cases, fixtures erected for the purposes of trade 
were decided to be removable, not from special favour to 
trade, but because the uses of trade being temporary, the 
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intention to make temporary erections was implied. Though 
such an intention was not anciently implied in other cases, if 
the intention had been expressly declared in agricultural 
cases, no action of waste could have been sustained for the 
injury done to the inheritance by the removal of personalty. 

In determining the intention, many considerations are to be 
taken into view. The manner in which personalty is attached 
to the freehold cannot be the absolute criterion, but in the 
inquiry which relates to the intention of a party, it may form 
an important fact. If the severance of the fixture would 
dismantle the premises, or if the personal article would neces- 
sarily be destroyed or injured, or if it would be rendered 
valueless by being detached, those circumstances may be 
decisive of the intention. 

This inquiry will be affected by different considerations as 
between different parties. The implication upon the same 
facts will be strong between parties in certain relations, in 
other cases it may be slight. 

The distinctions of the civil law on this subject seem to be 
determined altogether by the intention. In the Pandects of 
Justinian! it is said, that there are many things which make 
part of a house, though they may not be attached or incorpo- 
rated with it in fact, as keys, &c., for whatever is placed in a 
building with the intention that it shall perpetually remain 
with it, is always regarded as a part of the building itself. 

In applying this principle to materials destined for building 
a house, it is said that such things as have been detached 
from a house with the intent again to replace them, are 
regarded as a part of the house; but materials which have 
been prepared for a house, but which have not yet been em- 
ployed for that purpose, are personal: ea gux in #xdificio 
detracta sunt, ut reponantur, xdificii sunt, at que parata 
sunt ut imponantur, non sunt edificii. 

The same distinction is applied to the frames which sup- 


' De actionibus empti et venditi. 
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port the vine, which are personal in their nature, as they are 
detached from the earth during the winter. Those frames 
which have been prepared for a vineyard, it is said are con- 
sidered movable or personal until they have been thus em- 
ployed; but those which have been taken up and laid aside, 
to be again used hereafter, are considered immovable or real. 

Pali qui vinex causa parati sunt, antequam collocentur, 
JSundi non sunt; sed qui exempti sunt ut collocentur, fundi 
sunt, 

Voétius says,' that personal or movable property is to be 
considered real or immovable when destined by a proprietor 
for perpetual use in a particular place, as in a house or ona 
farm, if the articles thus destined are carried to that place, to 
remain devoted to that use, although they are never actually 
attached. Merlin? cites various authors and decisions, to 
show that property movable in its nature may become a part 
of the realty by accession or by destinaticn, and he condemns 
the doctrine that only such movables shall be regarded as real 
in their nature which are actually attached to the land. 

In conformity with this principle, the utensils which are 
commonly employed in a sugar refinery, by reason of their 
destination and use, were regarded as real estate. They 
were regarded as essential to the purposes of the refinery, and 
therefore as parcel of it. 


’ Sur le Digest, liv. 1, tit. 8, No. 4. * Repertoire, tit. Meubles. 
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: JURISPRUDENCE. 
DIGEST OF ENGLISH CASES. 


COMMON LAW. 


[Containing selections from 5 Q. B., Parts 2 and 3;' 1 D. & M., Part 4; 2 D. 
& L., Part 4; 13 M. & W., Part 4;* 8 Scott N. R., Part 4; 6 Man. & Gr., 
Part 4;° 7 Man. & Gr., Part 1;3 1. B., Part 1.] 


ACTION. (For arresting privileged person—Trespass or case.) 
Ifa party be arrested, and the court of review order him to be dis- 
charged, on the ground that he was in attendance under order of 
that court, but the officer arresting does not discharge him, the 
remedy (if any) against the officer is in trespass, not case, though 
malice be alleged; so held by the court of exchequer chamber, 
reversing the judgment of the court of queen’s bench. Magnay v. 
Burt, 5 Q. B. 381. 

ARBITRATION AND AWARD. (Certainty—Bankruptcy—Re- 
vocation of submission.) Upon reference of a cause and all other 
matters in difference, it was ordered that the costs of the cause and 
of the reference and award should abide the result of the award. 
The arbitrator found that the plaintiff had no cause of action in 
respect of the first count of the declaration, but that in respect of the 
other counts, the defendant was indebted to the plaintiff in the sum 
of 681. 9s. 7d., and that on the taking of all the accounts, including 
that sum, the plaintiff was indebted to the defendant in 171. 7s. 5d., 
which sum he ordered the plaintiff to pay, but said nothing about 
the costs. Before the award was made, a fiat in bankruptcy issued 
against the plaintiff: Held, 1st, that the finding of the arbitrator was 
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sufficiently certain, the matter really referred being the state of the 
accounts between the parties, which was the result to be ascertained, 
and consequently that the defendant was entitled to his costs. 2dly, 
that the bankruptcy did not operate as a revocation of the submis- 
sion. Hemsworth vy. Brian, 2 D. & L. 844; 1 C. B. 131. 


2. (Enforcing portion of award—Demand.) ‘The award directed, 


i) 


or 


inter alia, that the plaintiff should deliver to the defendant a warrant 
for a hogshead of wine, marked 2,260. The defendant having 
demanded the delivery of the wine: Held, that the demand ought 
to have been made of the warrant, but that an attachment might 
issue for the non-performance of the other parts of the award. 
S.C. Ib. 


. (Referring back to arbitrator to correct a mistake.) An arbi- 


trator having made an award, in which the plaintiff was described 
by a wrong christian name, the court sent it back to him to correct, 
the order of reference containing a clause for referring it back for 
amendment. Howett vy. Clements, 8 Scott N. R. 851. 


- (Referring back award to arbitrator for correction of mistake 


—Notice of holding meetings before arbitrator.) Where an 
award is sent back to the arbitrator to be amended, he is not bound 
to give the parties notice to attend him thereon. Howett v. Clem- 
ents, i C. B. 128. 


. (Setting aside award—Misconduct of arbitrator—Receiving 


evidence improperly.) On an arbitration the plaintiff tendered in 
evidence certain books containing entries made by himself, which 
being objected to as inadmissible, the arbitrator stated that the 
same strictness was not required as ona trial at nisi prius, and 
received the books in evidence: Held no ground for setting aside 
the award for misconduct on the part of the arbitrator. Hagger 
v. Baker, 2 D. & L. 856. 


. (Setting aside award—Time for motion.) An award was made 


on the 23d March, the plaintiff moved to set it aside on the last day 
but one of Michaelmas term, for an objection of which he had 
knowledge on the 8th May: Held, that the application was too 
late, notwithstanding a fiat had issued against the plaintiff before 
the date of the award, and he did not receive a copy of it until the 
8th November. Hemsworth v. Brian, 8 Scott N. R. 842. 


7. (Specific finding on each issue.) Where a declaration contains 
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several counts, and before plea pleaded the cause is referred to 
arbitration, the arbitrator is not bound to find specifically upon each 
count. Bearup v. Peacock, 2 D. & L. 850. 

ATTACHMENT. (Order of nisi prius—Condition precedent.) 
In an action by the assignees of a bankrupt to recover the value of 
certain letters patent, alleged to have been fraudulently assigned by 
the bankrupt to the defendant, an order of court was made, to 
which one W, ‘T. became a party, directing that a juror should be 
withdrawn, and that a suit in equity between the parties be dis- 
missed ; that the defendant and W. ‘T. should abandon their claim 
to the patents; that the patents and assignments to the defendant 
should be given up, and that the defendant should execute an 
assignment of one of the patents on demand to the plaintiffs; also, 
that the plaintiffs should pay to W. T. 7501., and to the defendant 
100/.; and that W. T. be allowed to execute orders on hand to the 
extent of 10,000 spindles, without paying the patent right, and 
10,000 more on paying 4d. per spindle; also, that the defendant do 
pay to W. T. the sum of 7501., and also 4d. per spindle patent 
right upon 10,000 spindles; that W. T. do at the expense of de- 
fendant, release all claims against him; and that the dafendant do 
pay to W. T. all costs necessarily incurred on occasion of this 
rule or order: Held, on motion for an attachment against the plain- 
tiffs for not paying the 1001. to defendant, that the various acts 
to be performed by the defendant and W. T. were in the light of 
positive directions, and not of conditions precedent, the performance 
of which the defendant was bound to allege in order to entitle him- 
self to the attachment. Bowker v. Tebbutt, 2 D. & L. 787. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Ae- 
ceptance of foreign bill by letter—Countermand of promise to 
accept—Agent.) A. in Genoa shipped corn to B. in London, and 
with PB.’s authority drew bills upon C. in Southampton, with whom 
B. had an account. On the 10th of August, 1843, B. wrote to C, 
that A. had drawn the bills, and requesting C. to accept them to 
the debit of his account. On the 11th C. wrote to B. acknowledg- 
ing the reecipt of a bill for 25601. to the credit of his account, and 
concluding, “Against this remittance we send you, as requested, 
a bill of lading of Flora, and will accept A.’s drafis,” the bills in 
question. This letter was received by B. in London on the 12th; 
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and on the same day C. saw B. in London, and informed him that 
the bills would not be accepted, and that the consent given in the 
letter of the 11th was countermanded. On the 13th B. commu- 
nicated to A. the promise to accept, but withheld the fact of the 
countermand: Held, that the letter of the 11th of August operated 
as an acceptance, and enured for the benefit of A., and that B. 
could not afterwards cancel that acceptance, or release the defend- 
ants from their engagement by consenting to the subsequent coun- 
termand. Quere, whether it is essential that a promise to accept 
or pay (not on the face of the bill) should be communicated to 
some party to the bill, or to the holder, or to some agent for such 
party or holder, in order to bind the person making it. Grant v. 
Hunt, 1 C. B. 45. 

2. (Acceptance, general or special—Pleading— Variance.) In an 
action by an indorsee against the drawer of a bill of exchange, 
the declaration stated the bill to have been accepted payable at a 
banker’s in London, and averred a presentment to the acceptor 
there: Held no variance, though by the stat. 1 & 2 Geo. 4, c. 78, 
such acceptance is a general acceptance only. Wilmot v. Wil- 
liams, 8 Scott N. R. 713. . 

3. (Authority to accept bills, evidence of.) In an action against a 
party as acceptor of a bill of exchange accepted in his name by 
another person, when evidence has been given of a general autho- 
rity in that person to accept bills in the defendant’s name, an ad- 
mission by the defendant of liability on another bill so accepted is 
good evidence confirmatory of the former. Llewellyn v. Winck- 
worth, 13 M. & W. 598.1 

4. (Date stated in declaration—Variance.) The statement in a 
declaration on a promissory note, that the defendant on a certain 
day made his promissory note, does not require proof that the note 
bore date on that day. Quere, if it require proof that the note 
was actually made on the day named. Smith v. Lord, 2D. & 
L. 759. 

5. (Fraud and covin, plea of—Demurrer.) To an action on a pro- 
missory note the defendant pleaded that he made the note through 
and by means of the fraud, covin, and misrepresentation of the 
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plaintiff. Replication, that defendant did not make the note through 
the fraud, covin, and misrepresentation of the plaintiff: Held bad 
on special demurrer. Semble, that the plea was bad, for not stat- 
ing the circumstances of the fraud or misrepresentation. Robson 
v. Luscembe, 2 D. & L. 859. 


. (Indorsement, when avoided by drunkenness—Pleading.) To an 


action by indorsee against indorser of a bill of exchange, the de- 
fendant pleaded that when he indorsed the bill he was so intoxi- 
cated, and thereby so entirely deprived of sense, understanding, 
and the use of his reason, as to be unable to comprehend the mean- 
ing, nature, or effect of the indorsement, or to contract thereby, 
of which the plaintiff at the time of the indorsement had notice : 
Held to be a good answer to the action, and not to amount to an 
argumentative traverse of the indorsement. Gore v. Gibson, 13 
M. & W. 623.1 


COSTS. (Award—Finding on each issue—Tazation of costs.) 


a) 


3. 


The declaration in an action on the case contained three counts, 
to which the defendant had pleaded not guilty, and to each of the 
counts various special pleas, which went to the whole cause of 
action in each count. The action, and the damages sought thereby 
to be recovered, and all matters in dispute therein, were referred 
to arbitration, the costs of the action and of the reference and award 
to abide the event of the award. The arbitrator awarded that the 
plaintiff had good cause of action in respect of the second count, 
and was entitled to recover a certain sum for damages on that 
count, but that he had no cause of action in respect of the first and 
third counts. The court ordered the master to tax the plaintiff’s 
costs in the cause, upon the plaintiff’s allowing the costs of the first 
and third counts, and of the issues relating to the first and third 
counts, to be taxed for the defendant. Williamson v. Locke, 2 
D. & L. 782. 


. (Practice—Security for costs.) In an action on a bond after 


demand of oyer, and before plea pleaded, the defendant may compel 
a plaintiff residing abroad to give security for costs. West v. Cook, 
2D. & L. 834. 


(Special agreement on motion for new trial.) The jury having 
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found a verdict for the defendants upon the first count, contrary to 
the evidence and to the direction of the judge, and for the plaintiffs 
on the second and third counts, a rule nisi was granted for a new 
trial, on the discussion of which it was agreed between the parties, 
that the court should decide upon the construction of the contract 
declared on in the first count, and if they should think certain 
evidence which had been rejected at the trial admissible, should 
determine as to the effect of it. The court, after time taken tg con- 
sider, directed that instead of a new trial, the verdict which had 
been found for the defendants on the first count should be set aside 
on the usual terms, and be entered for the plaintiffs for such sums 
as should be ascertained between the parties under the agreement 
entered into. ‘The parties having agreed as to the amount of the 
verdict: Held, that the plaintiffs were not entitled to the costs of the 
trial as to that issue. Lewis v. Marshall, 8 Scott N. R. 846. 

4. (Taxation—Several issues—Trespass.) To an action of trespass 
for assault and false imprisonment, one of the defendants pleaded 
the general issue, and a plea of justification under legal process. 
The plaintiff replied that the defendant broke open the outer door, 
upon which issue was joined. The jury found a verdict for the 
defendants on the first issue, and for the plaintiff on the second: 
Held, on motion to review the master’s taxation, that the defendant 
was entitled to the general costs in the cause. Newton v. Holford, 
2D. & L. 826; 1 C. B. 141. 

DEBT. (Judgment of county court—Demurrer—Want of juris- 
diction.) Debt will lie upon the judgment of an inferior court, 
though not of record. The plaintiff declared on a judgment ob- 
tained in a county court against the defendant: Held, on special 
demurrer, that it was not necessary to state in the declaration, 
that the defendant resided within the jurisdiction of the county 
court, or that he was duly summoned. Williams v. Jones, 2 D. 
& L. 680; 13 M. & W. 628.1 

EVIDENCE. (Purtnership—Admission—Clerk.) In an action for 
work and labour by A. and B., who were partners at the time the 
cause of action accrued, the defendant put in evidence a letter writ- 
ten by C., who had since the transaction become a partner with 
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B., in the room of A., admitting that the plaintiffs had given credit 
to another party: Held inadmissible, without proof that C. had 
authority from B. to make the statement. Tunley v. Evans, 2 D. 
& L. 747. 

2. (Res inter alios acta.) In an action for making and fixing iron 
railings to certain houses belonging to the defendant, the defence 
was that the credit was given to A., by whom the houses were 
built under a contract, and not to the defendant. A., who had 
become a bankrupt since the railing was furnished, being called as 
a witness, and having stated the order was given by him, was 
asked what was the state of the account between himself and the 
defendant, in reference to the building of the houses at the time of 
his bankruptcy, to which he replied that the defendant had over- 
paid him by 350/.: Held, that this evidence was properly received. 
Gerish y. Chartier, 1 C. B. 13. 

3. (Sale by auction—Parol evidence of auctioneer’s statements.) 
In the printed catalogue of articles intended to be sold by auction, 
a dressing-case was described to have silver fittings, but previously 
to the sale of it the auctioneer stated publicly from his box, and in 
the hearing of the defendant, that the catalogue was incorrect in 
stating the fittings of the dressing-case to be of silver, and that it 
would be sold as having plated fittings, but no alteration was made 
in the catalogue. The defendant afterwards bid for the dressing- 
case and became the purchaser. In an action brought by the auc- 
tioneer to recover the price of the dressing-case, which was less 
than 101.: Held, that parol evidence of the statement of the auc- 
tioneer at the time of the sale was admissible, the contract not 
being in writing. Eden vy. Blake, 13 M. & W. 614.1 

FACTORS’ ACT. (Pleading—Trover—Pledge under Factors’ 
Acts—Demurrer.) To trover for certain goods the defendant 
pleaded that D., A. & Co. were the factors and agents of the plain- 
tiffs, and, as such factors and agents, had a lien on the goods; that 
the plaintiffs consigned them to D., A. & Co. as such factors and 
agents; that they were entrusted as such factors and agents, with 
the dock warrants for the delivery of the goods; that being so en- 
trusted with the dock warrants, they pledged the goods to the 
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defendant; that being so entrusted with the dock warrants, they 
delivered them to the defendant upon such pledge, and that the 
defendant had not notice at the time of the pledge that the said D., 
A. & Co. were not the bond fide proprietors of the goods. The } 
plaintiffs replied that D., A. & Co. were not entrusted with the 
warrants modo et formi: Held, on demurrer to the replication, 
that the plea did not sufficiently show a pledge by delivery of the 
goods, but only a symbolical pledge by delivery of the warrants, 
and therefore contained no sufficient answer to the declaration. 
Bonzi v. Stewart, 2 D. & L. 836. 
INFANT. (Plea of infancy—Necessaries—Functions of judge 
and jury.) In an action for goods sold and delivered, infancy was 
pleaded; replication, that the goods were necessaries suitable to 
the estate and condition of defendant. It appeared at nisi prius that 
defendant was residing as an undergraduate at Oxford, and that 
the goods consisted of articles supplied for dinners at his own 
rooms where he received parties of friends, and for fruit, confec- 
tionary, &c.: Held, 1. That in default of explanation the court 
would treat them as not necessaries. 2, That in case of explana- 
tion respecting any of the articles, as in the case of illness when 
fruit, &c. was medically prescribed, the question whether the arti- 
cles were necessaries or not would be a mixed one of law and 
fact. 3, That the rank or fortune of the defendant might make 
some articles necessaries, which in the case of another person 
must be deemed articles of mere comfort and convenience; but 
that articles, which in the particular case are matters of comfort 
and convenience merely, can never be included under the term 
“ necessaries.” 4. That articles which might in some situations 
be necessaries, might not be so to a defendant in statu pupillari at 
Oxford, where necessaries are to a certain extent supplied by the 
college. Wharton vy. Mackenzie, Cripps v. Hills, 5 Q. B. 606 ;! 
1 D. & M. 544. 
INTERPLEADER ACT. (Issue under—Practice—Security for 
costs.) A party made defendant under an interpleader rule is 
entitled to demand security for costs from a plaintiff residing beyond 
the jurisdiction of the court. Benazech vy. Besset, 2 D & L. 801. 
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2. (Order by judge at chambers, not stated to be by consent.) Upon 
an application by the sheriff under the interpleader act, a judge at 
chambers has no power to determine the rights of the parties 

} without their consent, and such consent should appear on the face 
of the order. But where upon such an application the judge made 
an order which was not stated to be by consent, but under which 
the parties acted, it was held to be binding as an adjudication upon 
a matter submitted to the judge. Harrison v. Wright, 2 D. & 
L. 695. 

3. (Relief of sheriff—Undersheriff acting as attorney.) Where 
an undersheriff, who was acting as attorney for certain creditors 
of the defendant, informed them of a writ of fieri facias at the suit 
of the plaintiff having been placed in his hands to execute, by 
which means the issuing, of a fiat in bankruptcy against the de- 
fendant was accelerated and the plaintiff’s execution thereby 
defeated; the court refused to grant the sheriff relief under the 
interpleader act. Cox v. Balne, 2 D. & L. 718. 

ISSUABLE PLEAS. (Action on a bill of exchange.) In an action 
by indorsee against acceptor of a bill of exchange, the defendants, 
who were under terms to plead issuably, pleaded (amongst others) 
the following pleas: That after acceptance and before indorsement 
the drawer waived the acceptance and discharged the defendants 
from payment thereof, of which the plaintiff had notice; that after 
the bill was accepted and delivered to the drawer, he indorsed it 
io one of the acceptors for consideration, and that such acceptor 
afterwards delivered it to the plaintiff, who had notice of the facts: 
Held, that the above pleas were issuable pleas. Steele v. Harmer, 
2D. & L. 861, 

2. (Breach of promise of marriage—Traverse of request.) The 
declaration stated a promise to marry on request and averred a 
request, with a breach that the defendant did not marry when so 
requested and that he married another person. The defendant, 
amongst other pleas, traversed the request: Held an issuable plea. 
Short v. Stone, 2 D. & L. 792. 

JURY. (Misconduct of—New trial.) In an action on a bill of ex- 
change for 50/., the defendant pleaded that certain goods were ac- 
cepted by the plaintiff in satisfaction of the bill. There was con- 
flicting evidence as to the fact, and the jury found a verdict for the 
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plaintiff with 257. damages: Held, that if this finding could have 
been accounted for only on the supposition that the jury, differing 
as to the verdict, by way of compromise among themselves, split 
the difference, the defendant would be entitled to a new trial, but 
as it appeared that they might have properly found a verdict for 
the plaintiff, and given 25/. as an equitable amount of damages, 
for there was evidence that the defendant had paid his other cre- 
ditors 10s. in the pound, the court refused, at the defendant’s in- 
stance, to disturb the verdict. Hall vy. Poyser, 13 M. & W. 600. 

LANDLORD AND TENANT. (Lease or agreement.) By an in- 
strument, bearing date the 2d of February, 1838, M. T. D. agreed 
for himself, his executors, and administrators, to let and grant a 
lease to G. R. M. and others, of “the coal, iron mine, stone and 
fire clay,” under certain lands, at certain specified royalties, for 
the term of seventy years from the date of the agreement; and it 
was provided, ‘* that so much royalties as will amount to the sum 
of 501. a-year be worked or paid for during the said term, which 
rent is to commence in a year from the time a pit is sunk through 
the four-foot coal, with power to work the said minerals, and to 
deposit rubbish, and making a wharf, as is usually granted in leases 
of a similar nature, and by W. T. D. (the lessor’s brother); never- 
theless, if at any time during the said term, the said G. R. M. 
and others, should think fit, from the quality of the coal being un- | 
sound, or from faults, on giving six months’ notice, to abandon 
and quit the same, as if this agreement had never been entered 
into, and we hereby bind ourselves to commence sinking a pit be- 
fore the 24th of June next, and the said M. T’. D. engages that he 
has not incumbered the said estate to prevent him entering into a 
lease on the above terms and agreement, which lease is to contain 
the usual covenants, and as entered into by his brother, and the 
said M. T. D. engages to sign a lease upon the said terms as soon 
as it can be prepared: Held, that this did not amount to a lease, 
but was a mere agreement for a future demise. Whether an in- 
strument is to be construed as a lease or an agreement, depends 
upon the intention of the parties to be collected from the instrument 
itself, and the nature of the subject-matter, without reference to 
any extrinsic circumstances or subsequent acts of the parties. Doe 
d. Morgan vy. Powell, 8 Scott N. R. 687. 
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LIBEL. (On party engaged in illegal transaction—Evidence.) In 


case for libel, the declaration showed that the plaintiff was a mem- 
ber of the Jockey Club, and subscriber to the Derby Stakes at Ep- 
som, and had withdrawn a horse which he intended to run; it then 
set out words imputing to the plaintiff that he had entered the horse 
to run for these stakes, and afterwards withdrawn him for the pur- 
pose of getting an unfair advantage over parties with whom, he 
had heavy wagers on the result of the race: Held, that the action 
would lie, and this, whether or not the transactions, in which the 
declaration showed the plaintiff to be engaged, were legal. A wit- 
ness, a member of the Jockey Club, was asked, whether in his 
opinion, the conduct thus imputed to the plaintiff was honourable, 
which he answered in the negative: Held, that the evidence was 
admissible, the question having been put in re-examination to ex- 
plain a former statement of the witness on cross-examination, that 
entering and withdrawing a horse afier betting on it was not con- 
trary to any regulation of the Jockey Club. Greville v. Chapman, 
1 D. & M., 553, 


- (On tradesman in way of trade.) Declaration in case for a libel, 


stated that plaintiff before and at the time of the committing, &c., 
carried on the business of an engineer, and was the inventor and 
registered proprietor under stat. 2 & 3 Vict. c. 17, of an original 
design for making impressions on articles manufactured in metal, 
and sold divers articles on which the design was used; that plain- 
tiff before and at the time, &c., had sold and had on sale, in the 
way of his said trade, articles and goods called ‘“ Self-acting Tal- 
low Syphons or Lubricators;” and that defendant published a libel 
of and concerning plaintiff, and of and concerning him in his said 
trade, and of and concerning the said design, and plaintiff as the 
inventor, &c., thereof and manufacturer of the articles with the 
said design thereon, and of and concerning the said goods which 
he had so sold and had on sale, and plaintiff as the seller, as fol- 
lows, viz. :—** This is to caution persons employing steam power 
from a person,” meaning the plaintiff, * offering what he calls 
Self-acting Tallow Syphons or Lubricators,” meaning the said de- 
sign, and meaning the said goods and articles which the plaintiff 
had so sold and had on sale as aforesaid, “ stating that he is the 
sole inventor, manufacturer, and patentee, thereby monopolizing 
VOL. VI. 32 
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high prices at the expense of the public. R. Harlow,” meaning the 
defendant, “brass founder, Stockport, takes this opportunity of 
saying that such a patent does not exist, and that he has to offer 
an improved lubricator, &c. Those who have already adopted 
the lubricators,” meaning, &c., same innuendo as before, “ against 
which R. H. would caution, will find that the tallow is wasted in- 
stead of being effectually employed as professed.” ‘There was no 
direct averment connecting the tallow syphon with the registered 
design mentioned in the first part of the inducement. No special 
damage was alleged. Held, that the words were not a libel on the 
plaintiff, either generally or in the way of his trade, but were only 
a reflection upon the goods sold by him, which was not actionable 
without special damage. Evans vy. Harlow, 5 Q. B. 624;! 1 D. 
& M. 507. 


MASTER AND SERVANT. (Agreement to employ—Implied cove- 


nant.) By agreement between plaintiff and defendant, plaintiff 
agreed to manufacture for defendant cement of a certain quality, 
and defendant, on condition of plaintiff’s performing such engage- 
ment, promised to pay him 41. weekly during the two years fol- 
lowing the date of the agreement, and 51. weekly during the year 
next following, and also to receive him into partnership as a man- 
ufacturer of cement at the expiration of three years, and plaintiff 
engaged to instruct defendant in the art of manufacturing cement ; 
each party bound himself in a penal sum to fulfil the agreement. 
Defendant afterwards covenanted by deed for the performance of 
the agreement on his part: Held, that the stipulation in the agree- 
ment did not raise an implied covenant that defendant should em- 
ploy plaintiff in the business during three or two years, though de- 
fendant was bound by the express words to pay plaintiff the stipu- 
lated wages during these periods respectively, if plaintiff performed 
or was ready to perform the condition precedent on his part. Asp- 
din y. Austin, 5 Q. B. 671; 1 D. & M. 515. 


. (Same.) Declaration in covenant stated, that by deed between 


defendant, D. and plaintiff, plaintiff covenanted that D. should, for 
five years from the date, serve the defendant in the art of a sur- 
geon-dentist, and attend for nine hours each day, and defendant, 


1 E.C, L. R, 46, 
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in consideration of the services to be done by D., covenanted with 
plaintiff that he (defendant) would, during the five years, in case 
1). should faithfully perform his part of the agreement, particularly 
as to the nine hours, but not otherwise, pay D. 35s. per week for 
the first year, 27. per week for the second and third, and 21. 2s. 
for the fourth and fifth; that D. was in the service for some time 
after the making of the deed till dismissed, and during all that time 
faithfully performed service &c. and was willing and tendered to 
perform &c. to the end of the five years, but defendant, during the 
term, refused to permit D. to remain in his service, and dismissed 
him: Held, on motion in arrest of judgment, that the declaration 
did not show any covenant corresponding to the breach. Dunn v. 
Sayles, 5 Q. B. 685; 1 D. & M. 579. 

3. (Pleading—Justification—Cause of dismissing servant.) In 
covenant against an attorney fordismissing plaintiff, an articled 
clerk, from his service, defendant pleaded that plaintiff, after the 
making of the articles and before the discharge, conspired and 
combined with J. G., another attorney, by the unlawful means 
after mentioned, to induce plaintiff’s clients to leave him and em- 
ploy J. G., and that plaintiff, in pursuance of the said combina- 
tion, disclosed defendant’s professional secrets to J. G., calumniated 
defendant to his clients, &c. (alleging various other acts of mis- 
conduct as done in pursuance of the combination), whereby de- 
fendant was prevented from instructing plaintiff, and retaining him 
in his service, &c., and defendant just before the discharge of 
plaintiff discovered and had notice of the premises, and was there- 
fore forced to discharge plaintiff from his service, and did &c., as 
he lawfully &c. Replication, de injuridé. Issue thereon. Held, 
that on the above plea, the defendant was bound to show that he 
knew of the misconduct alleged in justification before he dismissed 
the plaintiff; and guere, whether he ought not also to have shown 
that the acts complained of were done in pursuance of the alleged 
combination. Mercer v. Whall, 5 Q. B. 447. 

MUNICIPAL CORPORATIONS, (Oficer—Continuance of office 
—Authority of municipal corporation to discontinue it—Tolls 
payable to officer, how affected by suspension of his functions— 
Assumpsit for tolls—Liability of corporation without engage- 
ment under seal.) The proprietor of toils wrongfully taken and 
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withheld by a corporation aggregate may sue the corporation in 
assumpsit for money had and received. The layer keeper of an 
Swansea was an officer employed to keep the layers or beds for 

shipping in the port free from obstacles and ina proper state. He | 
was appointed by custom at a leet and baron court held half-yearly 

in May and October, by the steward of the seigniory of Gower, the 

lord of which, the duke of Beaufort, was lord of the borough and 

manor of Swansea ; these were co-extensive. The jury of the court, 

composed of aldermen, burgesses, and residents, presented two 

f persons to the steward, one of whom he elected to be layer keeper. 

i The portreeve, the head officer of the borough, before stat. 5 & 6 

| Will. 4, c. 76, sat with the steward, but took no part in the pro- 

ceedings. ‘The layer keeper was sworn to execute the office for 

the year ensuing and until another should be chosen in his stead, 

or he should be lawfully discharged. By act of parliament, 31 

Geo. 3, c. 83, to the introduction of which the duke and the cor- 

tf poration were parties, trustees were appointed for managing and 

i improving the harbour, but the office and rights of the layer keeper 

were expressly reserved, and under the authority of this act a har- 

bour master was appointed, who performed all the actual duties 

formerly discharged by the layer keeper. Tolls, other than those 

received by the layer keeper, were paid by the shipping which 

used the port to the portreeve, who paid the corporation a rent for 

moorage, &c., and to the water bailiff, an officer of the duke. | 
Plaintiff had, for some years before the passing of stat. 5 & 6 Will. 

4, c. 76, been annually appointed layer keeper. In May, 1836, 
he was re-appointed under protest from the mayor of the then cor- 
poration. In October, 1838, the corporation prevented the hold- 
ing of the court leet and court baron, and in consequence no court 
was held till May, 1842, when they were resumed. No appoint- 
ment of layer keeper took place from May, 1836, till May, 1842, 
when plaintiff was re-appointed. In October, 1836, the town coun- 
cil resolved, that the appointment of layer keeper should be vested 
in the corporation, and the revenue added to the corporation fund. 
The corporation accordingly received the layer keeper’s dues from 
January, 1837, to June, 1842. Plaintiff sued them for the amount 
in assumpsit for money had and received. Held, 1. That plaintiff 
had not ceased to be layer keeper by the omission to appoint from 
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1836 to 1842; 2. That the office had not been and could not be 
discontinued by the corporation under stat. 5 & 6 Will. 4, c. 76, 
s.58; 3. That the cessation or suspension of the layer keeper’s 
services had not affected the right to receive the tolls; 4. That 
the action in point of form was well brought. Hall vy. The Mayor 
&c. of Swansea, 5 Q. B. 526; 1 D. & M. 475. 
NEW TRIAL. (Motion for—Death of defendant after verdict.) 
A verdict having been found for the defendant, the plaintiff ob- 
tained a rule nisi for a new trial, but the defendant having died 
since the trial, the rule was drawn up calling upon his legal repre- 
sentatives or their attorneys to show cause, and it was served upon 
the Jatter: Held, that cause might be shown against the rule by 
counsel instructed by the attorneys acting for the executors named 
in the will, though there had been no probate. Thomas v. Dunn, 
1 C. B. 139. 
2. (Motion for—One of several defendants.) The court cannot, on 
motion, grant a new trial as to one defendant where a verdict has 
been found against him and for the other defendants. Doe d. 
Dudgeon v. Martin, 2 D. & L. 678. 
3. (Trial before sheriff— Moving for new trial—Affdavit.) Where 
a new trial is moved for as against evidence in a case which has 
been tried before the undersheriff under the 3 & 4 Will. 4, c. 42, 
s. 17, and where no counsel were present at the trial, it is not 
necessary that there should be an affidavit stating the ground of 
the motion. Henning v. Ackerman, 2 D. & L. 733. 
NISI PRIUS. (Right to begin.) Wherever from the state of the 
record at nisi prius there is any thing to be proved by the plain- 
tiff, he is entitled to begin. The rule is the same in actions of con- 
tract and in actions of tort. In covenant against an attorney for 
dismissing plaintiff, an articled clerk, from his service, defendant 
pleaded that plaintiff, afler the making of the articles and before 
the discharge, conspired and combined with J. G. another attorney, 
by the unlawful means after mentioned, to induce plaintiff’s clients 
to leave him and employ J. G.; and that plaintiff, in pursuance of 
the said combination, disclosed defendant’s professional secrets to 
J.G., calumniated defendant to his clients, &c. (alleging various 
other acts of misconduct as done in pursuance of the said combi- 
nation); whereby defendant was prevented from instructing plain- 
32* 
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tiff and retaining him in his service, &c.; and defendant, just be- 
fore the discharge of plaintiff, discovered and had notice of the 
premises, and was therefore forced to discharge, and did, so soon 
as he discovered the premises, discharge plaintiff from his service, 
as he lawfully, &c. Replication, de injuria. Issue thereon. Held, 
that the plaintiff was entitled to begin. Mercer v. Whall, 5 Q. 
B. 447. 
2. (Same.) Replevin. Cognizance for rent in arrear. Pleas in bar, 
1, that defendants were not the bailiffs, &c.; 2, riens in arrear ; 
3, that the distress was not made within twenty years next after 
the time when the right to distrain first accrued to the person 
through whom title to the rent was made, and that such person 
discontinued receipt of the rent more than twenty years before the 
distress was made, and that no such rent was paid, or received, 
or distrained or sued for within twenty years next before the dis- 
tress. Replication, that the distress was made within twenty years 
next after the time when the right to make a distress for the said 
rent first accrued. Issue thereon. Held, that on the trial of this 
issue the plaintiff was entitled to begin, since it lay on him to show 
when the distress was made. Collier v. Clarke, 5 Q. B, 467. 
NOTICE OF ACTION. (Local act—Parish officers—9 Geo. 4, 
c. 40.) By an act for regulating the relief and employment of the 
poor of the parish of A., and for other local purposes, it is enacted 
that no action shall be commenced against any person for any- | 
thing done in pursuance of that act until after twenty-one days’ 
notice, &c. In trespass against parish officers appointed under 
A the act, for imprisoning the plaintiff in the workhouse, upon a sup- 
position that he was in a dangerons state of insanity, held, that 
. the defendants not having pursued the course pointed out to parish 








, 

' officers by the 9 Geo. 4, c. 40, with regard to pauper lunatics, 
ih and therefore not being protected by that act, were not entitled to 
( notice of action under the local act. Eliot vy. Allen, 1 C. B. 18. 


PATENT. (Action for infringement—Notices of objections.) In 
an action for the infringement of a patent, the notices of objection 
were, Ist, that the patentee did not by the specification sufficiently 
describe the nature of the invention; 2d, that he had not caused 
any specification, sufficiently describing the nature of the invention, 
to be inrolled: Held, that the last objection was not sufficiently 
precise. Leaf v. Topham, 2 D. & L. 863. 
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(Action for infringement—Pleading—Conclusion to the country 

—Demurrer.) In an action for the infringement of a patent, the 
declaration alleged that the patentee, within six months of the date 
of the letters patent, in pursuance of the proviso therein contained, 
did, by an instrument in writing, &c. particularly describe and 
ascertain the nature of his invention, and cause the same to be 
duly inrolled. The defendant pleaded that the patentee did not 
particularly describe and ascertain the nature of the said alleged 
invention, and in what manner the same was to be performed, 
according to the meaning of the said letters patent, concluding with 
a verification. Held, upon special demurrer, that although it did 
not appear on the face of the declaration that the six months from 
the date of the letters patent had elapsed, the averment in the de- 
claration was a material one; and that the plea was in substance 
the same as if it had denied the averment modo et forma, and 
therefore ought to have concluded to the country. Bentley v. 
Goldthorp, 2 D. & L. 795. 


. (Action for infringement—Pleading—Confession and avoidance 


—Disclaimer.) To a declaration in case by A. against B. for the 
infringement of a patent for improvements in pumps, setting out the 
grant of the letters patent to A. in 1837, and a disclaimer of part 
of the specification in 1844, and charging a subsequent making 
and vending, &c. of A.’s invention by B.; B. pleaded that after the 
making of the letters patent, and before the disclaimer, C. obtained 
a patent for improvements in water-closets and stuffing-boxes appli- 
cable to pumps and cocks; that afier the grant of the letters patent 
to C., and before A.’s disclaimer, C. granted a license to B. to make 
use, &c. of his invention, so far as the same was applicable to 
stuffing-boxes applicable to pumps; that B. had made and sold 
divers large quantities of pumps under the said license; and that 
the grievances in the declaration were the making, using, &c. as 


aforesaid the said improvements in pumps, for which the said letters 
patent were granted to C., and the said license granted to B. Held, 
that the plea was bad for not sufficiently confessing and avoiding 
the matters charged in the declaration. Quere, the effect of a dis- 
claimer of part of a specification upon rights acquired under a 
patent granted to another person previously to the entry of such 
disclaimer. Stocker y. Warner, 1 C. B. 148. 
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4. (Infringement, what is—Specification.) In the specification of a 
patent for improvements in the manufacture of iron and steel, the 
plaintiff declared the nature of his invention to be the use of carburet 
of manganese in a process whereby iron is converted into cast steel, 
and described his process thus: “I propose to make an improved 
quality of cast steel by introducing into a crucible bars of common 
blistered steel, broken as usual into fragments, or mixtures of cast 
and malleable iron, or malleable iron and carbonaceous matter 
along with from one to three per cent. of their weight of carburet 
of manganese, and exposing the crucible to the proper heat for 
melting the materials, &c. &c.; but I do not claim the use of any 
such mixture as any part of my invention, but only the use of 
carburet of manganese in any process for the conversion of iron 
into cast steel.” Carburet of manganese is a known metallic sub- 
stance, compounded of black oxide of manganese and carbon. The 
defendant, after the date of the patent, in manufacturing steel put 
blistered steel into a crucible, together with certain proportions of 
black oxide of manganese and carbon. Scientific witnesses stated, 
and the jury found, that these substances will become fused at a | 
certain heat, and would combine and form the carburet of man- 
ganese before the blistered steel, which would require a much 
greater heat to fuse it, could be operated upon by them; but it did 
not appear that this was known to the defendant. Held, that this 
was not an infringement of the patent; but if a party merely sub- 
stitutes for any part of a patented invention some well-known 
equivalent, whether chemical or mechanical, that being a merely 
colourable variation, will amount to an infringement of the patent. 
Heath v. Unwin, 13 M. & W. 583. 

PAYMENT. (What amounts to—Assignment of debt to trustee for 
one of co-debtors.) On the insolvency of a banking company, W., 
one of the principal shareholders, gave bills and other securities to 
another bank to cover advances to be made by that bank, for the 
payment of the public creditors of the insolvent company, out of 
which advances the debts of such creditors were paid, and at the 
same time the debts were assigned by the creditors to A., as a 
trustee for W., by a deed which recited the above facts; and that 
A. had agreed to pay the amount of the bills, &c. on having an 
assignment to him of the debts. In an action brought by one of 
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the original creditors for W.’s benefit against certain of the share- 
holders of the insolvent company, to recover the amount of his 
debt: Held, that the above facts did not support a plea of payment 
of the debt by the defendants. M’JIntyre v. Miller, 13 M. & 
W. 725. 

PLEADING. (Declaration—Assumpsit for breach of contract— 
Penalty by way of liquidated damages—Demand.) Assumpsit ; 
the declaration stated that plaintiff being possessed as tenant of a 
certain house, and of certain fixtures and stock therein being, it 
was agreed between the plaintiff and the defendant, with the con- 
sent of the landlord, that the plaintiff should let the defendant into 
possession of the house for the remainder of the term, and should 
sell him the fixtures, &c., in consideration of a certain sum paid, 
and a certain other sum of 611. to be paid on a certain day, on 
which day possession was to be given up. ‘The defendant was to 
take the stock at a valuation, and certain deductions were to be 
made from the 610. for rent and taxes which might then be owing 
from the plaintiff. And it was agreed, that either party who 
should make default in any of the conditions, or fail to observe the 
agreement, “should forfeit and pay to the other of them the sum 
of 301. on demand, to be recovered in any of her majesty’s courts 
of law.” It then averred, that although the plaintiff was always 
willing and offered to let the defendant into possession, and to sell 
and deliver to him the fixtures and stock, and to allow the deductions 
agreed on from the 61/., yet defendant would not pay the sum of 
611., or any part thereof, or fulfil the terms of the agreement so to 
do, or pay to the plaintiff the said sum of 301. or any part thereof, 
although often requested: Held, on special demurrer, that the 
breach was well laid as for the non-payment of the 611. ; but that 
if it had been laid specially for the non-payment of the 301. it 
would have been ill, for not averringa demand. Maylamv. Norris, 
2D. & L. 829. 

. (Declaration—Assumpsit for not accepting goods—“ Readiness 
and willingness” —“ Tender and offer.”) Assumpsit for not 
accepting and paying for goods according to contract, with an 
averment of the plaintiff’s readiness and willingness to deliver the 
goods of which the defendant had notice: Held, on special demurrer, 
that the declaration was sufficient, and that it was not necessary 
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that it should allege a tender or offer to deliver. Boyd v. Lett, 2 
D. & L. 847. 

3. (Declaration—Case against sheriff—General demurrer.) A 
count in case against a sheriff alleging that the plaintiff had re- 
covered a judgment against H. B., that there were goods and 
chattels of H. B. in the sheriff’s bailiwick of which he might have 
levied, but that he had not the moneys ready, &c., but falsely 
returned that he had seized the goods of H. B., which remained 
with him unsold for want of buyers: Held good on general demurrer, 
as a complaint that the sheriff might have levied and neglected to 
do so. Pitcher vy. King, 1 D. & M. 584. 

4. (Declaration—Case against sheriff—Special demurrer.) In an 
action against the sheriff for the improper execution of a fi. fa. and 
for a false return, the declaration stated that a fi. fa. indorsed to 
levy 661. 9s. 8d. besides 16s. for the writ, officers’ fees, poundage, 
&c. was delivered to the defendant, who by virtue thereof seized 
and took in execution goods of great value, to wit, of the value of 
the moneys so indorsed on the writ, and then could and might and 
ought to have levied the whole of the moneys thereout, yet the de- 
fendant did not levy the whole of the moneys so indorsed, but only 
a portion, to wit, the sum of 60/. and falsely returned that he had 
levied the sum of 431. 15s. 9d., and that the debtor had no more 
goods: Held, on special demurrer, Ist, that the words ‘ moneys 
so indorsed” meant not only the debt, but the debt together with 
officers’ fees, sheriff’s poundage, &c.; 2dly, that the breach was 
defective, in not alleging that a reasonable time had elapsed for 
converting the goods seized into money; 3dly, that the second 
breach was well assigned, inasmuch as under the circumstances 
stated it was a breach of duty to make a return of nulla bona as to 
any part. Slade vy. Hawley, 2 D. & L. 700. | 

5. (Demurrer to plea—Abandonment of plea thereon.) In an action 
against the sheriff, defendant pleaded several pleas, to two of which 
plaintiff demurred, and thereupon defendant entered a relinquish- 
ment of those pleas, abandoning all verification thereof. The 
plaintiff, after motion for judgment as in case of a nonsuit, gave a 
peremptory undertaking ;, afterwards, upon a rule calling on the 
defendant to show cause why the peremptory undertaking should 
not be enlarged, and why the defendant should not join in demurrer, 
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or the plaintiff be at liberty to sign judgment for want of such . 
joinder, and why the defendant should not pay the costs of the 

application; the court directed the peremptory undertaking to be y 
enlarged, in consequence of the novelty of the entry; but in other 
respects discharged the rule, directing that the pleas demurred to 
should be struck out. Cooper v. Painter, 2 D. & L. 710, n. (a); 
13 M. & W. 734, n. 

6. (Same.) Demurrer to one of defendant’s pleas. Entry of relicta 
verificatione thereon. ‘The court discharged a rule to show cause 
why the plea should not be struck out, and the defendant pay the 
costs incurred by it, on the ground that they had not the power of 

compelling the defendant to pay the costs, and that the proper 


course would be to strike out the plea and demurrer, without any 
rule. Hutton y. Turk, Ib. 

7. (Demurrer to plea—Abandonment—Joint stock company— | 
Declaration by secretary.) A declaration in assumpsit by the 
secretary of a joint stock company, dated 29th March, stated that 
P. M., the secretary for the time being of a certain company, 
called &c., complained of the defendants, who had been summoned 
to answer the said plaintiff as such secretary as aforesaid, by virtue 
of a writ issued on &c. One of the pleas was a release by the 
said company of the several causes of action in the declaration 
mentioned, to which there was a special demurrer. Rejoinder as 
to the demurrer, that inasmuch as the defendants cannot deny 
that the said last plea is insufficient in law, they freely here in 
court relinquish the same, and abandon all verification thereof; 
therefore let no regard whatever be farther paid to the said plea. 
Issues having been joined on the other pleas, and the plaintiff 
having recovered a verdict on them, the defendants brought a writ 

i of error on the grounds, Ist, that it did not sufficiently appear that 

the plaintiff was secretary at the time the action was brought; 

2dly, that no final judgment had been given as to the sufficiency 

of the third plea or of the demurrer, and that the same remained 

undisposed of. Held, on motion by the plaintiff to quash the writ 

of error as frivolous, or to issue execution notwithstanding such 

writ, Ist, that it sufficiently appeared that the plaintiff was secretary 

at the commencement of the suit; 2dly, that the writ of error as 

to the other ground was not frivolous. Quere, whether the de- 
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fendants were at liberty to abandon their plea; and semble (per 

Alderson, B.) they were not. Semble, that the proper course was 

for the plaintiff to move to strike out of the record the plea, de- | 
murrer and rejoinder. M’Intyre v. Miller, 13 M. & W. 725; 2 
D, & L. 708. 

8. (Plea amounting to nunquam indebitatus.) To a count in debt 
upon an account stated, the defendant pleaded as to 181. parcel of 
the moncy in that count mentioned, an agreement between him and 
one E. E. for the goodwill, stock and fixtures of a public house, 
201. to be paid as a deposit, to be returned in case E. E. should not 
fulfil the agreement on her part, that the defendant paid to the 
plaintiff 27. in part payment of the deposit, and gave him an I. O. 
U. for 181. which said I. O. U. was the account stated in the last 
count mentioned as to the said sum of 181. parcel, &c., and that 
E. E. failed to perform the agreement on her part, and consequently 
became bound to return the deposit, of which plaintiff had notice: 
Held bad on special demurrer, as amounting to never indebted. 
Jacobs vy. Fisher, 1 C. B. 178. 

9. (Plea to count in case against the sheriff—Not answering the 
whole complaint.) ‘To a count in case against the sheriff, charging 
that he might have levied goods of H. B., but had not the moneys 
ready, &c., and falsely returned that he had seized the goods of ) 
H. B., which remained with him unsold for want of buyers. Plea, 
that the defendant, as sheriff, took certain specified goods of H. B., 
and also certain other goods of H. B.; and held them until the 
plaintiff directed him to withdraw from the possession of all the 
goods as named, except the specified goods; that he then withdrew 
from the possession of all the goods so levied, except the specified 
goods, and that the specified goods did remain unsold in his pos- 
session for want of buyers: Held bad on demurrer, as not answering 
the whole complaint, for want of showing that H. B. had not still | 





other goods within the bailiwick of which the moneys might have 
been levied. Pitcher vy. King, 1 D. & M. 584. 

10, (Plea—Delivery of bill of exchange “for and on account” of 
the debt.) A plea of the delivery of a bill of exchange or pro- 
missory note for and on account of the debt for which the plaintiff 
sues, must show on the face of it that it was a negotiable instru- 
ment in which the plaintiff took an interest; and if it omit to do so, 














DIGEST OF ENGLISH CASES—COMMON LAW. 385 





the defect will not be cured by verdict. James v. Williams, 2. D. 

& L. 713. 
11. (Replication— Writ, under which trespass justified set aside— 
Intendment—Demurrer.) To a plea justifying a trespass under a 
writ of test. fieri facias, the plaintiff replied that the said writ was, 





to wit, on &c., irregularly sued and prosecuted out of this court, 
and was a(lterwards set aside by an order of a learned judge, which 
order was made a rule of court: Held, on special demurrer, that the 
court would not intend that it was set aside otherwise than for 
irregularity, and therefore that the replication was good. Rankin 
v. De Medina, 2 D. & L. 813; 1 C. B. 183. 

12, (Statement of deeds in deducing title—Lien—Detinue.) A 
party cannot, in deducing title in pleading, set out a deed or will 


at length, with averments as to the meaning of its words; he must 





state it according to its legal effect. To an action of detinue for 
title deeds, the defendant pleaded that H. was seised of the mes- 
suages to which they related, and devised them to D. for life, who 
agree] with the defendant to sell him all her interest therein; that 
before this agreement the deeds were in the custody of the defendant 
as D.’s agent; and that upon the making of the agreement D. left 
them in the possession of the defendant, that he might hold them 
till the agreement was performed, &c.: Held, that this statement 


did not show with sufficient certainty any contract whereby the 
defendant acquired a lien on the deeds. Robertson vy. Showler, 
13 M. & W. 609; 2 D. & L. 687. 

PORT DUELS. (Legal origin of petty customs or port duties.) 
The corporation of Exeter has been for a long series of years in 


the receipt of ** petty customs” or port dues, levied on goods imported 


at Teignmouth. ‘Teignmouth is a smaller port, member of the 
larger port of Exeter. The “ petty customs” of the port of Exeter 
were granted to the corporation of Exeter by ancient charter, as 
a part of the fee-farm of that city: Held, that, under these cir- 
cumstances, a legal origin might be presumed for the payment of 
these customs or dues, although neither the crown nor the cor? 
poration of Exeter were at any time owners of the soil of the port 


of Téignmouth, and although no consideration for them was shown 
in the shape of repairs, or any other public benefits performed by 
the corporation of Teignmouth. Semble, that if it had been shown 
VOL. VI. 33 
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that the ownership of the port carried with it certain duties, e. g. 
repairs, &c., and that these duties had not been performed, such 
performance would not have been an answer to the present action. 
Mayor, Aldermen and Burgesses of Exeter v. Warren, 1 D. & 
M. 524. 

PRACTICE. (Arrest of judgment—Party precluded from mov- 
ing—Order of reference.) Where an order of reference contains 
a clause restraining the parties from bringing a writ of error, they 
are precluded from moving in arrest of judgment. Chownes v. 
Brown, 2 D. & L. 706. 

2. (Counsel—Rule as to hearing at chambers.) The rule as to not 
hearing counsel at chambers in term time does not apply to sum- 
monses originally returnable in vacation. Doe d. Roberts v. Roe, 
2D. & L. 673; 13 M. & W. 691. 

3. (Discontinuance of action after general verdict.) Semble, the 
court will not allow an action to be discontinued after a general 
verdict. Young v. Hichens, 1 D. & M. 599. 

4, (Re-sealing record.) Where a cause was set down in the list of 
undefended causes for trial in the third sittings in term, and on the 
defendant’s statement that it was a defended cause was postponed 
till the sittings after term, and the plaintiff did not re-seal the record 
previous to those sittings, although he did so before the day on 
which the cause actually came on for trial: the court set aside 
the verdict which he obtained for irregularity. King v. Tress, 2 
D, & L. 734. 

5. (Rescinding judge's order for amendment—Costs— Waiver.) 
Where, under a judge’s order, an amendment of the record was 
made on payment of costs: Held, that the party receiving those 
costs was precluded from moving to rescind the order. Simmons 
v. King, 2 D. & L. 786. 

6. (Signing judgment—Pleading issuably—Pleas allowed under 
judge’s order.) Where a defendant under terms of pleading 
issuably pleads a non issuable plea, the plaintiff may sign judgment, 
notwithstanding the plea has been objected to and allowed by a 
judge at chambers. Capner vy. Mincher, 2 D. & L. 694; 13 
M. & W. 704. 

7. (Writ of summons—Entering an appearance.) Where a defend- 
ant on his arrest under a judge’s order deposited a sum of money 
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in lieu of bail under the 7 & 8 Geo. 4, c. 71, and the writ of 
summons had expired without service on the defendant, the court 
refused to allow the plaintiff to enter an appearance for the defend- 
ant. Vizetelly v. Wickoff, 2 D. & L. 853. 

REGISTRATION OF VOTERS. (Deseription—House, what—2 
Will. 4, c. 45, s. 27.) A building, the lower part of which is used 
as a cow-house and stable, and the upper part, consisting of a 
chamber, used as a dwelling place, is properly described as a house, 
within the 2 Will. 4, c. 45, s. 27. Nunn, app., Denton, resp., 7 
M. & G. 66; 8 Scott N. R. 794. 

2. (Same.) A building calculated to be used as a dwelling house, 
though not used as such, is properly described as a “house,” 
Daniel, app., Coulsting, resp., 7 M. & G. 122. 

3. (Equitable estate for life—Bedesmen— Appointment as inmate 
of almshouse.) The trustees of an almshouse were empowered 
by letters patent of incorporation to appoint and remove twenty- 





four inmates, “toties quoties sibi conveniens fore videbitur :” 
Held, that the inmates appointed under this power did not take an 
estate for life in the property enjoyed by them as such inmates, 
and were therefore not entitled to be registered as freeholders. 
Davis, app., Waddington, resp., 7 M. & G. 37; 8 Scott N. 
R. 807. 

4. (Equitable interest in realty—Shareholders.) A., B., C. and 
D., joined in a partnership to work a fulling-mill. Money was 
subscribed by all the partners; with part of which freehold land 
was bought, which was conveyed to A. and B. in fee; with other 
part a mill was built on the land, and machinery for the mill was 
purchased. By a partnership deed executed by A., B., C. and D., 
the trusts of the land, mill, &c., were declared to be (among other 
things), that A. and B. should stand seised and possessed of all the 
estates, property, goods, &c., upon trust for the benefit of them- 
selves and their partners, as part of their partnership joint stock 
in trade; there was a provision in the deed, that A. and B. might 
borrow money upon mortgage of the stock, property, estates, &c., 
belonging to the copartnership; and it was declared that the land, 
mill, &c., should be deemed and eonsidered as or in nature of 
personal estate, and not real estate, and be held in trust for the 
partners as part of their partnership stock in trade. A. and B., 
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under the powers of the deed, borrowed money for the purposes of 
the partnership, for which they gave bonds and notes in their own 
names, but did not mortgage any part of the property: Held, that : 
each partner had an interest in the realty, corresponding with the . 
amount of shares held by him in the partnership. Held also, that 
the money so borrowed had not the effect of mortgages on the 
shares of the partners. Bazter, app., Brown, resp., 7 M. & 
G, 198. 

5. (Notice of objection—Misnomer, 6 & 7 Vict. c. 18, s. 101— 
Question of fact.) Whether the name subscribed to a notice of 
objection is so subscribed as to be commonly understood to be the 
same as that by which the objector is designated in the list of 
voters, is a question not of law but of fact. Hinton, app., Hinton, 
resp., 7 M. & G. 163. 

6. (Occupation as “tenant”—Part of a house—2 Will. 4, c. 45, 
s. 27.) The occupier of part of a house, where the landlord resides 
upon the premises and retains the key of the outer door, is a mere 
lodger, and is not a person occupying “as tenant.” Quere, 
whether a party can be registered for a borough in respect of a 
qualification described as the occupation of “part of a house.” 
Pitts, app., Smedley, resp., 7 M. & G. 85. 

7. (Same.) The occupier of a floor in a house, in which the land- 
lord himself resides, is a mere lodger, and not entitled to be regis- 
tered as a voter, although he has the key to the outer door. Wan- 
sey, app., Perkins, resp., (Hill’s case,) 7 M. & G. 151. 

8. (Same.) The occupier of part of a house, who has the key of 
the outer door, the landlord not residing in or occupying any 
portion of the premises, is entitled to vote. Semble, (per Maule, 
J.,) that “apartments” is a proper description of the premises so 
occupied. Score, app., Huggett, resp., 7 M. & G. 95. 

RELEASE, (Construction of—Joint and several claims—Costs 
of interpleader issue.) The plaintiff had brought an action against 
the defendant for the rent of certain premises to which he claimed 
to be entitled. ‘The executors of T. M. the elder also claimed the 
same premises. An interpleader issue was thereupon directed, in 
which the present plaintiff was made defendant, and the executors 
of T. M. the elder were plaintiffs. The issue was found in favour 
of the executors. Afterwards, by an indenture of lease and release 
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made between the plaintiff of the first part, the children of T. M. 
the elder of the second part, and the executors of T. M. the elder 
of the third part, after reciting various transactions, but not alluding 
to the interpleader issue, the parties thereto of the second and third 
parts did acquit, release, and for ever discharge the plaintiff, his 
heirs, &c. of and from all costs, charges and expenses which they 
or either of them might have incurred in and about the matters 
therein particularly mentioned and referred to, and also of and 
from all claims and demands which they the said parties thereto 
of the second and third parts could or might have or claim against 
the plaintiff for or by reason or on account of any transaction 
which might have hitherto taken place between them, or any or 
either of them: Held, that these words did not extend to release 
the several claims for costs of the interpleader issue, which the 
executors of ‘T’. M. the elder had against the plaintiff. Major y, 
Salisbury, 2 D. & L. 763. 
RESTRAINT OF TRADE. (JLiquidated damages or penalty.) 
By deeds reciting that A. and B. carried on business as perfumers 
in copartnership, and that it had been agreed between them that 
B., in consideration of 2100/., should assign to A. his moiety of 
the good-will, stock in trade, and of the copartnership, he, in eon- 
sideration thereof, covenanted that he would not at any time during 
his life carry on the trade of a perfumer within the cities of London 
and Westminster, or within the distance of 600 miles from the 
same respectively ; and for the observance of this covenant he 
bound himself, his heirs, &c. to A., his executors, &c. in the sum 
of 50001., by way of liquidated damages, and not of penalty: 
Held, that this covenant was divisible, and was good so far as 
related to the cities of London and Westminster, though void as 
to the 600 miles; that a breach that the defendant carried on the 
trade in the city of Dublin was good, and that A. was entitled to 
recover in respect of such breach the whole sum of 50001. Green 
v. Price, 13 M. & W. 695. 
SALE. (Assumpsit—Goods sold and delivered.) Goods were 
delivered to the defendant ‘on sale or return:” Held, that this 
was not properly declared on as an absolute contract for the sale 
of the goods, notwithstanding the lapse of a reasonable time for 
the return of the goods. Jley v. Frankenstein, 8 Scott N. R. 839. 
33* 
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SCI. FA. (After execution issued.) To a declaration in scire 


facias to revive a judgment, the defendant pleaded that within a 
year after the judgment plaintiff sued out a fi. fa. for the sum re- 
covered, under which writ the sheriff entered and took possession 
of all the goods and effects in and upon the dwellinghouse of 
defendant, situate, &c., and that the fi. fa. was returned and filed 
on or about, &c., adding a verification, and concluding wherefore 
inasmuch, &c., referring to the matter of the plea, the said defend- 
ant prays judgment of the said writ of scire facias, and declaration 
thereon founded, and that the same may be quashed, &c. On 
special demurrer: Held a bad plea on the grounds, 1. That the 
mere fact of an execution having been issued during the year is no 
answer to a scire facias brought after its expiration, though satisfac- 
tion of the demand under such execution would be an answer in 
proportion to the amount recovered. 2, That the plea did not state 
whose goods were taken. Judgment that the plaintiff have exe- 
cution. Holmes v. Newlands, 5 Q. B. 634. 

(Issued after ca. sa. not returned.) Plaintiff sued out a fi. fa., 
which was returned nulla bona, and afterwards an alias fi. fa., 
under which goods were seized. An injunction issued to restrain 
the sheriff from selling, on the ground that the goods seized were 
not the property of the defendant, and a master in chancery so 
reported, whereupon the sheriff withdrew from possession. Plain- 
tiff then issued a ca. sa., on which defendant was taken, but dis- 
charged on the ground that the alias fi. fa. had not been returned. 
Plaintiff then issued a sci. fa. on the judgment: Held, that although 
it must be taken aller the discharge of the ca. sa. for the non- 
return of the alias fi. fa., that something had been done under the 
alias fi. fa., yet the sci. fa. ought not to be set aside for irregularity, 
as having issued before the return of the alias fi. fa., inasmuch as 
the defendant, if any thing had been taken under the alias fi. fa., 
might plead the fact, whether that writ had been returned or not, 
and whether or not the plaintiff had been satisfied. Jb. 367. 


SEDUCTION. (Loss of service, when too remote a damage.) 


Where a woman is seduced, and abandoned by the seducer, and 
in consequence of being so abandoned becomes ill, whereby her 
services are lost to her parent; qu@re, whether such loss of service 
will sustain an action by the parent for the seduction, Boyle vy. 
Brandon, 13 M. & W. 738. ' 
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SHERIFF. (Action for arresting privileged person.) No action 
lies against a sheriff or his officer for arresting a party attending 
under a summons from a court, though it be alleged that the party 
was thereby privileged, and that the defendant knew the fact, and 
made the arrest maliciously. Magnay v. Burt, 5 Q. B. 381. 

SHIP. (Insurance—Concealment of material facts—Pleading— 
Onus of proving non-communication.) 'To an action on a policy 
of insurance effected upon a ship, the defendant, the underwriter, 
pleaded that at the time of making the policy the plaintiff wrong- 
fully and improperly concealed from the defendant certain facts 
and information which the plaintiff before then knew and had re- 
ceived, to wit, that long before the time of effecting the said policy 
the captain of the said ship, at Seville, in Spain, had drawn a cer- 
tain bill for the disbursements of the said ship, concluding with a 
verification ; replication, de injurid. At the trial the defendant 
proved the fact of the drawing of the bill by the captain, which the 
jury found to be material, and that it was known to the plaintiff 
when the policy was eflected: Held, (dubitante Pollock, C. B.), 
that the defendant ought to have given some evidence of the non- 
communication to him of the fact in support cf his plea. Elkin v. 
Janson, 13 M. & W. 655, 

2. (Insurance—Total loss—Interest upon sum for which judgment 
has been recovered, where allowed.) A policy was effected in 





* 
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June, 1843, upon a ship (originally built for the East India Com- 
pany’s service) valued at 17,500J., at and from China to Madras, 
| 


and back to China. The vessel was purchased by the plaintiffs in 
1839 for 11,0001. ; during the voyage the vessel was, by a peril 
insured against, dismasted, and by the wreck of the masts and 
rigging falling over the ship’s sides, and striking under her hull, 
her copper and sheathing were much injured. The necessary 
expenditure to repair the rigging and sheathing, &c. so as to render 
her seaworthy for the voyage insured, would have amounted to 
not less than 10,5001., and if such expenditure had been incurred 
the ship would have been worth a sum not exceeding 90001. 
During the hurricane the vessel made no more water than usual; 
and upon examination of the ship at Calcutta the hull did not appear 
to be injured, and the ship appeared to be sound in all other re- 
spects than those above mentioned: Held, upon a special case 
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reserved, that the underwriters were liable as for a total loss. The 
special case stated, that if the court should be of opinion that the 
defendants were liable as for a total loss, interest was to be added 
to the amount, if the court should be pleased to put itself in the j 
situation of a jury, and should think it fit that interest should be 
allowed; but the court thought the case was not one in which 
interest ought to be allowed. Manning v. Irving, 1 C. B. 168, 177. 

TRESPASS. (Assessment of damages for a joint trespass, where 
the defendants are severally found guilty.) In trespass against 
several defendants, where all are implicated in a joint act of tres- 
pass, the damages must be assessed against all jointly, though all 
may not have been equally culpable. Eliot v. Allen, 1 C. B. 18. 

2. (Capture of wild animals when complete.) Plaintiff and defendant 
were owners of boats employed in a fishery; plaintiff’s boat cast a 
fishing sean round a shoal of mackerel, with the exception of a 
comparatively small opening, which the sean did not quite fill up, 
but through which, in the opinion of witnesses, the fish could not 
escape. Defendant’s boat then came in through the opening, and 
took the mackerel: Held, that the plaintiff could not maintain 
trespass for taking his fish, his possession not having been corn- 
plete. Young v. Hichens, 1 D. & M. < 

3. (Pleading—Justification in trespass 0) matter of aggravation.) 
To a count in trespass charging the defendant with having assaulted 
the plaintiff on board a ship on the high seas, and forcing and com- 
pelling him, he then being sick, to stand and remain standing on 
the deck for the space of one hour, the defendant pleaded a jus- 
tification as to the foreing and compelling the plaintiff to stand and 
remain standing upon the deck: Held bad, as attempting to justify 
that which was mere matter of aggravation. Griffiths v. Dunnet, 
8 Scott, N. R. 836. 

4. (Pleading liberum tenementum to a declaration charging an 
assault.) To a declaration in trespass quare clausum fregit, 
charging an assault, it is no plea that the close was the soil and 
freehold of J. S., and that the assault was committed by the com- 
mand of J. S. in removing the plaintiff, afier request, from the 
premises, without alleging that J. S. was possessed of the close. 
Roberts v. Taylor, 1 C. B. 117. 

5. (Pleading —Quare clausum fregit—Right of way— New assign- 
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ment.) Trespass quare clausum fregit. The declaration contained 
two counts; the second of which charged the trespass on other days 
and times, and on other parts of the closes in the first count men- 
tioned. ‘The defendant pleaded a right of way over the closes in 
the declaration mentioned. The plaintiff traversed the right of way, 
and new assigned. ‘To the new assignment there was a payment 
of money into court, and acceptance of it: Held, that the plea 
justified all the trespasses in the declaration, and that the defendant 
therefore was not bound to prove two rights of way. Wood v. 
Wedgwood, 2 D. & L. 809. 

TROVER. (Evidence of conversion.) A refusal grounded on a 
claim of right to deliver up goods on demand is evidence of a con- 
version, though the defendant may have a lien on them. Cannee 
v. Spanton, 8 Scott N. R. 714. 

VARIANCE. (Plea of satisfuction—Judge’s power of amendment 
at nisi prius.) ‘To an action on a promissory note, the defendant 
pleaded that the holder accepted another note with an additional 
party, in satisfaction of the first. It appeared in evidence that this 
other note had been given and accepted in satisfaction, not of the 
note declared on, but of an intermediate note, without the additional 
party: Held a variance, and that the judge at nisi prius had no 
power to amend the plea by substituting a description of the inter- 
mediate note. (David v. Preece, 5 Q. B. 440. 

WILL. (Devise—Construction of—Estate tail.) The testator de- 
vised all the residue of his real estates unto and to the use of all 
his children, as tenants in common, during their respective natural 
lives, and afierwards to their issue as tenants in common: Held, 
that the children took an estate tail as tenants in common, but 
that the grandchildren did not, nor did either of them take any 
estate under the will. Harrison v. Harrison, 8 Scott N. R. 
862. . 

2. (Devise, construction of—Fee simple.) The testator devised and 
bequeathed (after the death or marriage of his widow) the whole of 
his property, real and personal, unto his daughter Eliza, to her, 
her heirs, and assigns for ever; provided she at a proper time 
intermarried and should have no children, then he gave the whole 
of his property as before described to his nephew, L. A., except 
1001. to his godson, B. A.; but nevertheless, providing his daughter 
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Eliza should not have a child or children lawfully begotten in wed- 
lock, he still gave all his real and personal property to her for her 
own use during her natural life, and at her death to be equally 
divided amongst her children then living, with benefit of survivor- 
ship; and in case of the death of all his daughter’s children without 
issue, then he gave and bequeathed all his real and personal estate 
whatsoever and wheresoever as aforesaid unto his nephew, L. A., 
and his godson, B. A., to them, their heirs, and assigns for ever, 
after the death of his daughter Eliza. The testator’s daughter 
Eliza survived him, and died at the age of twenty years intestate 
and unmarried: Held, that she became entitled to the fee-simple in 
the real estate and to the absolute interest in the leasehold estate of 
the testator, and that L. A. and B. A. respectively took no interest 
in either. Aspinall vy. Andus, 8 Scott N. R. 853. 

(Power, execution of.) M.M., of B., by his will, gave and devised 
his messuage in N. to his son M., and his assigns for life, and from 
and after his decease to the use of all or such one or more of the 
child or children of his said son M., lawfully to be begotten, to 
commence and take effect at such times, and in such shares, &c., 
and for such estates, &c., and subject to such payments, conditions, 
and limitations, as his said son M., by any deed or writing, or by 
his last will, &c., should direct, limit, and appoint, &c., and for 
want of such settlement, will, or appointment, to the use of all and 
every the son and sons, daughter and daughters of his said son M., 
as tenants in common in tail, with cross remainders. M., the son, 
by his will, gave, devised, and bequeathed all his real and personal 
estate to trustees in trust to pay and apply the clear yearly rents 
and profits of his real estate as follows:—One-third to his wife for 
life if she should so long continue his widow, and the other two- 
thirds unto and for the benefit of his three sons, in equal shares 
and proportions, and to be paid and applied to and for their benefit 
and advantage, or the benefit and advantage of the survivors or 
survivor of them, and the issue of such of them as should happen 
to die leaving issue lawfully begotten, in such manner as the trustees 
or the survivor of them should think proper, and in case two of his 
said sons should happen to die without leaving issue, then he gave 
and devised his real estate to the survivor of his three sons, his 
heirs, and assigns for ever: Held, that this will was not a good 
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execution of the power, inasmuch as it contained no reference to 
the power or to the property that was the subject of the power, 
nor any thing whence it could naturally be inferred that the testator 
had the power in his contemplation in framing his will. There 
was no evidence on either side as to whether or not the testator 
possessed any other seal estate upon which the devise could operate: 
Held, that if there were none such, the proof of the fact rested upon 
the party seeking to avail himself of the will as :.n cxecution of the 
power. Doe d. Caldecutt v. Johnson, 8 Scott .!. R. 761. 

WITNESS. (Attachment—Inducing witness not to give evidence.) 
The court refused to grant an attachment against the defendant for 
an attempt to persuade a material witness for the plaintiff not to 
give evidence at the trial, it not being shown that the witness was 
prevented from being subpcened by means of the defendant’s interfe- 
rence. Schlesinger vy. Flersheim, 2 D. & L. 737. 

2. (Attachment—Subpena.) In order to obtain an attachment 
against a witness, the original writ of subpcena must be shown at 
the time of the service of the copy. Where the witness, a man- 
aging clerk to an attorney, was served with a subpcena in court 
about an hour before the trial came on, and whilst he was attending 
to the winding up of a cause in which he was engaged, and which 
stood next but one on the list before the cause in question, semble, 
that this was not a sufficient service to warrant the granting an 
attachment. Pitcher v. King, 2 D. & L. 755. 

3. (Competency of prochein amy.) A prochein amy is not a party 
to the suit, but simply a person appointed by the court to loo« after 
the interests of the infant and manage the suit for him, and there- 
fore he is not within the exception to the general enactment in the 
stat. 6 & 7 Vict. c. 85, s, 1, as a party individually named in 
the record; and though he be liable to the costs, yet, as that statute 
takes away all objection on the ground of interest, he is a com- 
petent witness for the plaintiff. Sinclair v. Sinclair, 13 M. & 
W. 640. 

WORK AND LABOUR. (New trial—Misdirection.) The 
plaintiffs declared in assumpsit upon a contract, by which they 
were to manufacture and fix complete for the defendant a certain 
copper, &c., necessary for the fitting up of a brewhouse, according 
to a speeification, for a certain price, and the defendant was to per- 
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mit the plaintiffs to put up the work, and pay for the same on the 
delivery and fixing up thereof, assigning as a breach, that the 
defendant would not permit the plaintiffs farther to proceed with 
and to complete the work, but discharged them therefrom. Upon 
the trial of an issue on the readiness of the plaintiffs to manufacture 
and complete the copper, &c., it was left to the jury to say upon 
the evidence which party was in fault in occasioning the contract 
not to be carried into effect. Held no misdirection. Pontifex v. 
Wilkinzon, 1 C. B. 75. 


HOUSE OF LORDS. 





[Selections from 11 Clark and Finnelly, part 3.] 


PRACTICE, (Judgment—Scire facias—Statute of Limitations.) 
A scire facias on a jvigment is not a mere continuation of a former 
suit, but creates a new right. A judgment was obtained in 1813. 
It was revived by scire facias in 1828. A bill was filed in 1838, 
in the court of exchequer in Ireland, against the representatives 
of the debtor, praying for an account, and that the principal and 
interest due on the judgment might be satisfied out of the debtor’s 
personal or real estate. Plea of the statute of limitations, 3 & 4 
Will. 4, c. 27, s. 40: Held, that the scire facias created new 
rights, and the plea was no bar to the suit. Farrell v. Gleeson, 
11 C. & F. 702. 

SOLICITOR AND CLIENT. (Fraud—Purchase—Lapse of time 
— Arbitration.) A. was the solicitor and land agent lor B., who 
was desirous of selling an estate, and in a letter to A. expressed 
his readiness to sell’it for 13,000 guineas. The estate consisted 
of two portions, and a land valuer (whose valuation was not shown 
to have been communicated by A. to B.) put upon the two portions 
separate values, which added together exceeded the 13,000 gui- 
neas. A. sold part of the estate to C. for a sum which exceeded 
the valuer’s estimate of that portion, and then purchased the other 
portion for a sum much less than that stated in the estimate, but 
which, added to C.’s purchase money, just made up 13,000 gui- 
neas. A. pretended that the latter purchase was made by one of 
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his relatives, and the conveyance from B. was executed to that 
relative, but immediately afterwards a conveyance was executed 
| from the relative to A., and in that conveyance was a recital that 
the purchase money was furnished by A. These facts were not 
discovered till thirty-seven years afterwards, and then B. filed his | 
bill against the representatives of A. (who had died seventeen years | 
before) to set aside the latter coveyances, and to have an account: 
Held, that the circumstances of the transaction were of a fraudu- 
lent nature, and therefore furnished an answer to the objection 
arising upon the length of time during which the transaction had 
remained unimpeached. Held also, that the bill was sustainable, 
though disputes which had arisen between A. and B. as to their 
mutual accounts, had been referred in A.’s lifetime to a barrister, 
who was empowered to inquire into all matters of difference be- 
tween them, and who, after awarding the payment of a certain 
sum by A. to B., had directed the execution of mutual releases of 
all matters in difference, and such releases had been executed. 
Charter vy. Trevelyan, 11 C. & F. 714. 

TRUST. (Trustee—Contract of sale—Specific performance.) W. 
being indebted to C., agreed by deed to convey his estate to C. 
upon trust to sell the same and to pay off certain debts of W. due 
to other persons, and then the debt due from W. to C., and to pay 
over the surplus, if any, to W. No conveyance was executed. C. 
being afterwards in possession of the estate under a fi. fa. issued 
on a judgment upon a warrant of attorney given by W., agreed 
with W.’s agent to purchase the estate. W. ratified the contract, 
but subsequently impeached it as one made by a trustee for his 
own benefit, and against the interests of the cestui que trust: Held, 
that C. was not a trustee for W., but was a creditor, holding secu- 
rity for his debts, and that the contract of sale was valid. Waters 
v. Groom, 11 C. & F. 684. 

WILL. (Deed—Shifting clause— A ppointment—Intermediate rents 
—Pleading—Co-defendants.) T. settled his freehold estates (sub- 
ject to appointment) on himself in tail, remainder to I. L. and his 
sons in strict settlement, remainder to L. C. for life; provided that 
if I. L. or any issue male of his body should become entitled in 
possession to his father’s family estates, then the uses before de- 
clared of T.’s estates for the benefit of him or them who should so 
VOL, VI. 34 
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become entitled, and for the benefit of his or their issue male, 
should cease, and those estates should go over, as if the person or 
persons so becoming entitled were dead without issue male. I. L. 
having afterwards become entitled in possession to his father’s ' 
family estates, T. by his will appointed his said estates to I. H. L. 
(the eldest son of I. L.) and his sons in strict settlement, remain- 
der to the heirs of H. H. deceased; provided that if any tenant for 
life in possession under the will should become entitled in posses- 
sion to I. L.’s family estates, his interest in the devised estates 
should cease, and those estates go over to the person next in re- 
mainder under the will, as if the tenant for life were dead. The 
testator devised his copyhold estates upon such trusts as would 
nearest correspond with the uses and trusts of his freehold estates, 
and then gave all the residue of his real and personal estates to S. 
M. and W., their and each of their heirs, executors &c., absolutely 
in equal third parts. On the testator’s death in 1824, I. H. L. en- 
tered upon his estates under the will, and in 1833 he became en- 
titled in possession to I. L.’s family estates, and had no son. A 
bill was filed by the residuary legatees, claiming the rents of alli 
the estates accruing between 1833 and I. L.’s death, or his having 

a son, against H. H.’s heir, who claimed the same rents, and against 

L. C. and H. L. (second son of I, L.) who claimed adversely to 
each other the rents of the freehold estates under the limitations 
in the settlement, in default of appointment of them by T.: Held 
by the lords, 1, (partly affirming a decree made on that bill) that 
the plaintiffs were entitled to the rents of the copyhold estate under 
the residuary devise; 2, (partly reversing the decree) that no ad- 
judication could be made in the cause as to the rents of the free- 
holds, the question as to them being between co-defendants. San- 
ford vy. Morrice, 11 C. & F. 667. 











EQUITY. 
bi {Selections from 1 Collyer, part 4.} 


AGREEMENT. (Part performance—Statute of Frauds.) Spe- 
cific performance decreed of a parol agreement in part performed 
for surrendering a lease and granting a new lease at a reduced 
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rent. Quere, whether the words “approved by me J. S.,” affixed 
to certain memoranda, by way of approval of an arrangement in 
which the party is interested, is a signing within the statute of 
frauds. Parker v. Smith, 608. 


BANKERS. (Cheque dishonoured—Presentment.) A cheque for 


eo 


47001., drawn upon the Lutterworth bank, was given to A. at 
Lutterworth, on the 20th April, after banking hours, in payment 
for an estate. A., who lived three miles from Lutterworth, im- 
mediately handed the cheque to B., to be placed to A.’s account at 
the Rugby bank. Rugby is six miles from Lutterworth. On the 
arrival of the cheque the same day at Rugby, the Rugby bank had 
closed; but the cheque was deposited with one of the partners of 
that bank for the night, and on the morning of the 21st April it 
was paid into the bank, and on the same day transmitted by post 
to the Lutterworth bankers, with directions to send the amount to 
London. The Lutterworth bankers received the cheque early on 
the 22d; at half-past one o’clock on that day they stopped payment: 
Held, that the deposit of the cheque with the Rugby bankers was 
a reasonable and probable course on the part of A.; consequently 
that the presentment to the Lutterworth bank was in time to prevent 
the cheque from becoming his cheque, and that the debt was still 
due to him. Bond v. Warden, 583. 


. (Deposit of title deeds—Banker’s lien—Breach of trust.) Ban- 


kers take from a customer an equitable mortgage by deposit of 
titleedeeds. The property comprised in the deeds is subject to a 
trust, of which the bankers have no notice, and the deposit is made 
in breach of that trust. The trust must prevail against the bank- 
ers’ lien. Manningford vy. Toleman, 670. 


DEBTOR AND CREDITOR. (Agency deed—Surety.) The 


obligor of several bonds, in which A., his solicitor, joined as surety, 
conveyed certain real property to A., upon trust to sell, and out of 
the proceeds of the sale to pay the bond creditors. The creditors 
did not execute, nor had any: notice of the deed: Held, that the 
deed was a mere deed of agency, and not binding in favour of the 
creditors; but that A, was entitled to retain the estates conveyed 
to him until he should be discharged from his liability as surety 
under the bonds. Wilding v. Richards, 655. 


2. (Assignment for benefit of creditors—Insolvent Debtors’ Act— 
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Costs.) Assignment of A., under a deed of assignment and trust 
for the benefit of A.’s creditors, decreed, under the circumstances 
of the case, to pay the costs of a suit for an account brought 
against him by the assignee of A., under the insolvent debtors’ 
act. A. executes a deed of assignment of his effects to a trustee 
for the benefit of all his creditors who shall sign or assent to the 
deed within three months after the date of it. Quere, whether, in 
the view of a court of equity, a creditor who does not sign or assent 
to the deed until after the expiration of the three months can take 
any benefit under it. Collins v. Reece, 675. 

3. (Conveyance of land to secure payment of bond debts.) Deed of 
conveyance of land by a debtor to a person upon trust for effectually 
securing the repayment of certain specified sums due in respect of 
certain bonds mentioned in the deed: Held, under the circumstances 
of the case, to be binding on the debtor as between him and the cre- 
ditors, although the creditors did not execute the deed. Wilding 
v. Richards, 661. 

EVIDENCE. (Presumption—Application of money paid out of 
court.) A sum of 30001. is paid to a person out of the court of 
chancery, upon his undertaking to apply 20001. of it in the purchase 
of a suitable house for himself and wife, which he is to convey to 
the trustees of his marriage settlement upon certain trusts, and to 
apply the remaining 1000J. in setting himself up in business. Upon 
the receipt of the 30007. he pays the whole to his bankers. He 
afterwards draws out nearly the whole amount in various sums at 
various times; amongst the drafts is one which he delivers in pay- 
ment for the purchase of a house suitable for himself and wife. 
Having procured the house to be conveyed to himself in fee, he 
deposites the title-deeds with his bankers as a security for advances, 
without notice to the bankers of the trusts of the settlement; in con- 
sidering the conflicting claims of the bankers and the trustees of the 
settlement with respect to the house, it must be presumed that the 
purchase-money for the house was paid out of that portion of the 
30001. which was properly applicable to that purpose. Munning- 

ford v. Toleman, 670. 

EXECUTOR. (Implied power to sell real estate—Title—Con- 
currence of heir at law.) Testator, after giving a general direction 
for payment of his debts, gave and bequeathed ail his real and 





~ — 




















DIGEST OF ENGLISH CASES—EQUITY. 40] 





personal estate to his wife for life; and after her decease he directed 
all his real and personal estate to be sold, and the produce to be 
divided between the children of certain persons named in the will. 
And he directed that the purchaser or purchasers of any part of his 
real or personal estate should not be liable to see to the application 
of the purchase-money, and that the receipt or receipts of his ex- 
ecutor, his heirs, executors and administrators, should be a sufficient 
discharge or sufficient discharges to the purchasers, and he appoint- 
ed his wife and A. B. his executrix and executor: Held, first, that 
the executrix and executor, or one of them, had an implied power, 
in case the testator died indebted, to sell the real estate for payment 
of the debts ; 2dly, that the executrix and executor, having entered 
into a contract for the sale of parts of the estate, and it being shown 
that at the time of the contract there were unsatisfied debts of the 
testator, the contract was valid; 3dly, that the purchaser was not 
bound to take the title without the concurrence of the heir at law. 
Gosling v. Carter, 644. 

2. (Interest in residue—Construction of will.) Upon the construc- 
tion of a will: Held, that the executors were not entitled to a 
beneficial interest in the testator’s residuary personal estate. An- 
drew v. Andrew, 686. 

PARTNERS. (Account—Dissolution—Bankruptcy of one part- 
ner—Recovery of premium.) A. agrees to take B. into partnership 
with him for fourteen years, in consideration of a premium of 
25001., one half of which is to be paid at the signing of the articles, 
and the other half at the time of the execution of a deed of partner- 
ship to be founded on the articles. The articles are signed, the 
first instalment of the premium is paid, and the parties enter into 
partnership. Afier the lapse of a few months, A., under consider- 
able provocation from B., excludes B. from the partnership. The 
connexion is not renewed, the deed is not executed, nor is the 
second instalment paid; but there is a formal dissolution of the 
partnership on a certain day. A. afterwards becomes bankrupt: 
Held, that in the accounts to be taken between A.’s assignees and 
B., the latter is to be credited with the whole amount of premium, 
but to be debited with the unpaid instalment, and with an additional 
portion of premium, calculated with reference to the actual duration 
of the partnership. Held also, that B. is entitled (without prejudice 

34* 
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to any question) to enter a claim for the whole premium under the 
bankruptcy. Bury v. Allen, 589. 

2. (Claim for -~~pensation by one partner against another.) One 
of two partners may have a demand against the other for com- 
pensation, in the nature of unliquidated damages, and enforceable 
in equity only. S. C. ib. 

WILL. (Consumable articles— Absolute gift—Lapse—Cumulative 
or substituted legacies.) 'Testator, after devising his real estate 
to his natural son, T. A., bequeathed as follows: “I give and be- 
queath unto my sister E., to be paid out of the rents and profits of 
the aforesaid lands, the sum of 2501. per annum, and to live free 
from rent in the house I now occupy in H., with the land and 
buildings I now occupy, containing about nine Lancashire acres, 
with the use of my household furniture, plate, linen, books, wines, 
spirits, carriages and horses, cows, hay and farming utensils and 
stock, for her sole use during her natural life, or so long as she 
shall remain unmarried; in either events, then to go to T. A.; but 
should she marry, then my will and mind is, that my executors 
shall pay her 1001, per annum for her own use during her natural 
life, out of the rents and profits of my said estate.” The sister 
married in the testator’s lifetime: Held, that the consumable articles 
did not go to T. A., but fell into the residue, and that the annuities 
of 2501. per annum and 1001. per annum were not cumulative. 
If a testator bequeaths a legacy to A. so long as A. shall remain 
unmarried, and A. marries in the testator’s lifetime, the legacy as 
regards A. is in the nature of a lapsed legacy. If a testator be- 
queaths consumable articles to A. for life, with a limitation over by 
way of remainder to B.; as the gift to A. is absolute, the limitation 
to B. cannot take effect, even though A. die in the testator’s lifetime. 
Andrew v. Andrew, 690. 

2. (Event not provided for—Partial intestacy.) ‘Testator bequeath- 
ed the residue of his estate equally between his two sons and his 
daughter, with a direction that in case either of his sons should die 
under twenty-one, or in case his daughter should die unmarried, 
the share of the son or daughter so dying should go to his the 

. testator’s two then surviving children; and that in case both sons 
should die under twenty-one, or one son die under that age, and the 
daughter die unmarried, the share of the second child so dying 
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should go to the only surviving child; and farther, that in case 
both the sons should die under twenty-one, and the daughter die 
unmarried, the residue should go over ; the two sons attained twenty- 
one; the daughter survived them and died unmarried: Held, that 
there was an intestacy as to the daughter’s share. Cooper v. 
Palmer, 665. 

. (Interest absolute or for life— Void gift—Partial intestacy.) A 
testator possessed of personal property gave a beneficial and ap- 
parently absolute interest in it to his wife, whom he made his sole 
executrix, but with a direction that in case his property should be 
more than she wanted to live on for her lifetime, she was to give 
weekly the remainder to the testator’s two daughters, so long as 
she lived; and he directed the whole of his property to be sold, and 
the money to be put into the bank of England in trust as might be 
thought best for her and those in trust: Held, that the wife took 
beneficially an interest for life only; and that the gift to the daugh- 
ters was invalid, and that there was an intestacy as to the beneficial 
interest in the capital after the widow’s death. Hudson vy. Bry- 
ant, 681. 

. (Maintenance of wife and children until a certain event—* Rea- 
dy money,” S:c.—Dutch or “any other funds” —British funds.) 
Testator divided his will into several clauses or articles, which he 
numbered ; and after appointing several trustees, and providing for 
their succession, he by the second article of his will bequeathed to 
his trustees in trust for the use of his wife and chil:ren as there- 
inafter detailed, viz., all his household furniture, plate, medals, 
china, linen, books, paintings, prints, wines, provisions, horses, 
carriages, cows and sheep, and all other live and dead stock in and 
about his premises, with all his ready money in his house and at 
his agent’s and banker’s, with all moneys due to him at the time of 
his decease; also he gave and devised all and every his dwelling- 
house and mansion, buildings, gardens, and lands, with the appur- 
tenances, and all his real estates upon trust as aforesaid, and upon 
the uses thereafter stated, that is to say, all his real estate in and 
about Denne Hill, &c., until the youngest of his surviving children 
attained the age of twenty-five years; at that period he willed that 
his eldest surviving child should be put into possession of all his 
freehold and leasehold property, including all timber and under- 
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wood, and all personal property on the estates. By a subsequent 
article he appointed his eldest son, or next surviving child in 
seniority, his residuary legatee. There were other clauses in the 
will, and also a testamentary writing, from which it appeared to 
have been a principal object of the testator to give his children the 
advantage of having the same home for a period after his death as 
they had enjoyed in his lifetime: Held, upon these clauses taken 
together, that the enjoyment and rents of the testator’s real estates 
devised by the will, belonged to the testator’s wife and children 
generally (subject or not subject to a discretionary power of regula- 
tion in the trustees) until the attainment by the youngest surviving 
child of the age of twenty-five: Held, also, that the property des- 
cribed as all the testutor’s ready money in his house, &c., did not 
belong to the residvary legatee, and did not fall within the descrip- 
tion of all personal property on the estates, &c. but was to be 
applied for the benefit of the wife and children. Testator bequeath- 
ed to trustees, for the use of his wife and children, the interest of 
his property in the English and French funds, and he gave the 
capital t) his surviving children, that is to say, to be equally ' 
divided at the period of his eldest surviving child attaining the age of 
thirty. By a codicil he bequeathed to his executors, for the use of 
his children, “* whatever sum now stands in my name, or may here- 
afier, in the Dutch funds or any other funds, including the interest 
arising therefrom:” Held, that the words “any other funds,” 
included stock in the British funds. Montresor vy. Montresor, 693. 

5. (Obliterations invalid—Statute of Frauds—Heir at law.) Will 
of realty, dated prior to 1st January, 1838, and bearing upon the 
face of it certain obliterations which were favourable to the claim 
of the heir at law of the testatrix, established against the heir, with- 
out the obliterations, the evidence leading to the conclusion that the 
obliterations were not made previously to the execution of the will, 
or under circumstances rendering them valid within the provisions 
of the 6th section of the statute of frauds, and the heir not desiring 
an issue, Wynn v. Heveningham, 630, 

6. (Proviso applicable to two separate clauses.) ‘Testatrix gave the 
residue of her personal estate to twelve persons, or such of them as 
should be living at her decease; she then directed her real estate to 
be sold at a certain time, and gave the produce to the same twelve 
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persons and three others, or such of them as should be then living; 
she then added 4 proviso, that the share or proportion of S., one of 
the twelve legatees, should be settled to her separate use for life: 
Held, upon the construction of the whole will, that the proviso 
applied as well to S.’s share in the residue of the personalty as to 
her shave in the produce of the realty. Cockrill v. Pitchforth, 
626. 
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DIGEST OF AMERICAN CASES. 


[Selections from Day’s (Connecticut) Reports, Vol. i6; Robinson’s (Louisiana) 
Reports, Vol. 9; Grattan’s (Virginia) Reports, Vol. 1; Gill & Johnson’s 
(Maryland) Reports, Vol. 12; Pike’s (Arkansas) Reports, Vol. 5.] 


ACCOUNT. (Settled—Effect of.) Where there has been a settle- 
ment of accounts between partners, and a note given by one to 
the other for the balance found due, on an allegation of error the 
former may go into an investigation of the accounts, and show that 
the note was given in error; but the settlement will be presumed 
to be correct, until the contrary is shown by the party alleging it. ) 
Receipted accounts embraced in such a settlement, will be admis- 
sible in evidence, subject to the right of the opposite party to show 
that they were erroneously allowed. 

Where an account has been settled between the parties, and a 
balance struck, the account must be regarded as an entire thing, 
subject to proof of error, and the debit side cannot be given in evi- 
dence without the credit side. Green v. Glasscock, 9 Robinson 
119. 

ACTION. (Against recorder of deeds for having given a false 
certificate.) The vendee of a purchaser at a sheriff’s sale, though 
expressly subrogated to all the rights and privileges acquired by 
his vendor under the sheriff’s sale, has no right of action against 
the recorder of mortgages for having given an imperfect and erro- 
neous certificate, in consequence of which his vendor was induced 
to purchase property charged with incumbrances not made known 
at the time of the sale. Per curiam: Such an action is not a real 
one, following the property; nor one accruing to the purchaser at 
the sheriff’s sale, by virtue of the sheriff’s deed; but is a personal 
one, arising from acts preceding the sale, and which entered into 
the motives for the purchase. The gist of the action against the 
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recorder, is the error into which the purchaser was led by the false 
certificate; and to such an action it would, perhaps, be a good de- 
fence, that the purchaser was fully aware of the existing incum- 
brances, though omitted in the certificate. To make out such a 
defence, the recorder would be entitled to all legal evidence, and 
especially to resort to the conscience of the plaintiff by interroga- 
tories ; and of these means of defence he would be deprived, vy 
permitting an action in the name of the vendee of the purchaser, 
between whom and the recorder there is no privity. Smith v. 
Moore, ib. 65. 

AGENT. (Ratification of unauthorized act.) B., being the holder 
of a bill of exchange drawn and indorsed by A., indorsed it him- 
self, after which C. indorsed it, for B.’s accommodation, and B. 
got it discounted. On its arriving at maturity, it was dishonoured, 
and C, took it up, paying the full amount ; and shortly afterwards, 
B. reimbursed to C. what he had so paid; and C. ao longer had, 
or claimed to have, any interest in the bill. It afterwards remained 
in C.’s hands about a year and a half, when B. took it from C., 
and employed D. a counsellor at law in New York, to bring a suit 
upon it in C.’s name, against A., before the superior court of that 
city. More than a year after the commencement of the suit, D. 
finding it necessary to call B. as a witness to prove notice of pro- 
test to A., wrote to C. in this state, and after mentioning the suit, 
the parties and the court, proceeded thus: “It may be necessary 
to have B. as a witness. Without him, I shall hardly be able to 
prove notice of protest of non-payment. In order to qualify him 
as a witness, it will be necessary for you to release him; and for 
that purpose, I send, on the other side, a release to be executed by 
you. If you find it satisfactory, please date and subscribe it, and 
return it to me.” C. on the receipt of the letter, executed the re- 
lease, and returned it to D. in a blank envelope. D. produced the 
release in court; B. was admitted as a witness, and proved the 
notice; and the plaintiff had a recovery. C. never authorized B. 
to commence a suit on the bill, or to employ counsel for him; and 
never had any other communication with D. in relation to such 
suit than the one above stated. D., understanding that the suit 
was for C.’s benefit, made the charges for his services therein to 
C. In an action of book debt, brought by D. against C., to reco- 
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ver such charges, it was held, that the defendant, under these cir- 
cumstances, was not liable. 

Quere, Whether the only question in such case, be not one of 
fact, viz. whether C. in point of fact ratified the conduct of B. in 
prosecuting the suit against A. in C.’s name, and in employing D. 
as counsel for this purpose. Seeley v. North, 16 Day 92. 

2. (General and special—Revocation.) Where a general power is 
confided to an agent, a party contracting with him will not be 
bound by any limitation which the principal may affix, at the time 
or afterwards, by distinct special instructions, unless knowledge 
of them be brought home to him. So, where a power of attorney 
has been revoked, the rights of one who has contracted with the 
agent, in ignorance of the revocation, will not be affected thereby. 
Bergerot and another vy. Farish, 9 Robinson 346. 

3. (Sales by on credit.) A commission merchant who sells produce 
consigned to him, on a credit, and afterwards extends that credit 
without the assent of his principal, is responsible for the loss which 
may be occasioned thereby. Hairston et al. v. Medley, 1 Grat- 
tan 96. 

4. (Special power must be pursued.) Nine persons unite in a power, 
authorizing their attorney to indorse their names jointly on all 
bills, notes or drafts drawn by J. B.S. to be discounted at certain 
specified banks, for the accommodation of J.B.S. J. B.S. drew 
a bill, payable to the order of one of the principals in the power, 
upon which the attorney indorsed the names of all his principals ; 
and then the note was discounted at one of the specified banks, for 
the accommodation of J. B.S. The bill having been protested for 
non-payment, the bank brought an action against the indorsers. 
Held, the bill being made payable to one of the principals in the 
power, the indorsement by the attorney was not such a joint in- 
dorsement as was authorized by the power. Bank of the United 
States v. Beirne et al., ib. 539. 

ASSUMPSIT. (When there has been a mistake in a settlement.) 
An action of general indebitatus assumpsit will lie, after a settle- 
ment of accounts between the parties, to recover for an item of 
indebtedness omitted by mistake in such settlement. Sage v. 
Hawley, 16 Day 106. 

BAILMENT. (Common carriers—Liability under notice.) Where 
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a notice, published by defendants, who were ship owners, that 
they would not be responsible for any jewelry shipped in their ves- 
sels unless the value be disclosed, is brought home to the plaintiff, 
the owners will not be responsible where the nature and value of 
the articles were not disclosed, and they were shipped in a man- 
ner calculated and intended to conceal their real character. The 
mere publication of a notice in one or more newspapers, no mat- 
ter for how long a time, of an intention not to be responsible for 
particular articles unless their contents and value be disclosed, is 
not enough to release the carrier from responsibility ; the notice 
must be brought home to the shipper. But if the principal had 
notice, the ignorance of his clerk, or agent who actually shipped 
the goods, is no excuse; and so if the agent had notice, but the 
principal had none, the carrier will be released. Where there is 
no notice, nor rule adopted, the better opinion seems to be, that 
the party who sends the goods is not bound to disclose their value, 
unless he is asked; but the carrier has the right to inquire and to 
have a true answer; and if he is deceived and a false answer given, 
he will not be responsible. If he make no inquiry, and no arti- 
fice is used to mislead him, he will be responsible for any loss, 
however great the value of the articles. Baldwin vy. Collins 9 
Robinson 468, 

BANKRUPTCY. (Exemption of articles allowed to bankrupt 
under the act of congress.) Where an assignee in bankruptcy 
had designated and set apart for the bankrupt under the 3d section 
of the late bankrupt act, certain tin machines, which were imple- 
ments of the bankrupt’s trade, and exempt from execution; it was 
held, that a sale of such machines at the post, on execution, pre- 
vious to the decree in bankruptcy, did not divest the bankrupt of 
his title, or vest any title in the purchaser. Williams v. Miller, 
16 Day 144. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Blank 
indorsement—Diligence in case of a note payable on demand.) 
In the case of a blank indorsement of a promissory note, whether 
negotiable or not, whether indorsed by the payee or a third person, 
the law declares the contract; and generally, the blank need not 
be filled up, before or on the trial. 

But where the object of the plaintiff, in a suit against the in- 
VOL. VI. 35 
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dorser, is to abancon the contract implied by law, and to fix a liabi- 
lity, by the proof of a special contract, different from that implied 
by law, it is the duty of the plaintiff, if required, to fill up the in- 
dorsement, before trial, with the contract upon which he intends 
to rely. 

The prima facie import of a blank indorsement of a note not 
negotiable, payable on time, is an engagement, by the indorser, 
that the note is due and payable according to its tenor; that the 
maker shall be of ability to pay it, when due; and that it is col- 
lectable, by the use of due diligence. 

The same general doctrine is applicable to the indorsement of 
a note payable on demand; though the conduct requisite to con- 
stitute due diligence, in the two cases, may be different. 

Though the law requires the use of due diligence, in the holder 
of a note payable on demand, in order to subject the indorser; yet 
it does not prescribe any certain rule of conduct for this purpose, 
but leaves the question of due diligence to depend upon the cir- 
cumstances of the case. Castle vy. Candee, ib. 223. 

2. (Indorsement.) Where a promissory note, payable to A. or order, 
sixty days after date, was indorsed by him, with intent to nego- 
tiate it, in the partnership name of A. & Co., which partnership, 
consisting of A. and B., was then subsisting; it was held, that 
such indorsement operated to transfer the legal title to the indorsee. 
Finch vy. De Forest, ib. 445. 

3. (Same.) ‘The title in the original payee is immediate—but one 
taking by assignment, takes a derivative title not acknowledged 
at common law—he takes by the law merchant, by a writing 
called an indorsement. 

Bills drawn in favour of one, or bearer, are assigned by delivery 
and are not payable to order, but to the bearer: and are only 
transferable by delivery, either actual or constructive. 

Where an indorsement is necessary, no particular form of 
words is required to pass the title—nor is it necessary that the 
writing should be on the back, as the word imports; it may be on 
the face, or even upon a separate piece of paper annexed to the 
bill. 

A deed of assignment made by a corporation, whereby it as- 
signed, transferred and made over all its estate, real and personal, 
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choses in action and assets, does not transfer the legal interest in 
a bill of exchange, so as to enable the assignee to sue in his own 
name. 

The word “order” in a bill of exchange has a positive, fixed 
meaning, and means an order indorsed on or accompanying the 
bill—and means nothing else. Buckner et al. v. Real Estate 
Bank, 5 Pike 536. 

4. (Notice to indorser—Nearest post-office.) ‘he rule that notice of 
protest of a bill or note must be sent to the post-office nearest to 
the residence of the party intended to be charged, is a general 
one, but not of universal application, The rule is founded on the 
presumption that the indorser will receive notice earlier, if direct- 
ed to the post-office nearest to his residence: but this presumption 
ceases where the difference in the distance of the two offices is 
but small, and it is shown that the party is in the habit of receiv- 
ing his letters and papers at the office which is the little more 
distant. The New Orleans & Carrolton Railroad Company v. 
Robert, 9 Robinson 130. 

5. (Same.) A notice of protest directed to a party at the post-office 
from which he receives his letters, being the nearest to his resi- 
dence, and deposited there, is insufficient under the second section 
of the act of 13th March, 1827. The notice must, in addition, be 
addressed to him at his domicil, or usual place of residence. 

Under the general commercial law prevalent in most of the 
states, the post-office is to be used as a means of conveyance, not 
as a place of deposit for notices of protest; and a notice directed 
to a party at the nearest post-office, and the one from which he 
receives his letters, and deposited there, would, under its provi- 
sions, be insufficient. Harris v. Alexander, ib. 151. 

6. (Same.) ‘The omission of the names of the drawees of a bill, in 
the description of the draft in the notice of protest to an indorser, 
is unimportant, where the date, amount, and names of the drawer 
and payee, are mentioned. Per curiam: The jaw has not point- 
ed out, or required any particular form of notice; it is sufficient 
if the party to whom it is sent, is enabled to ascertain therefrom 
the nature, and extent of the obligation, which has become the 
subject of the protest. Mainer v. Spurlock, ib. 161. 

7. (Recovery by payee on note with subsequent indorsements.) Where 
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HY 


the payee of a bill of exchange or promissory note, having in- 
dorsed it in blank, again becomes the holder, he may recover on it, 
though there be subsequent indorsements in full upon it, without 
f| showing any receipt or indorsement back to him, from any of the 
indorsers, whose names he may strike out, or not, as he pleases. 
. Hebrard vy. Bollenhagen, ib. 155. 
| 8. ( Accommodation indorsers successively liable.) Indorsements upon 
; negotiable paper, made for the accommodation of the drawer, im- 
port, not a joint, but a several and successive liability; each in- 
dorser being responsible to all who succeed him. Bank of United 
States v. Beirne, 1 Grattan 234. 

9. (Plea that plaintiff has no property in bill.) It is a good plea in 
bar, puis darrein continuance, in a suit on a bill, that the instru- 
ment has been, since the commencement of the suit, assigned, 
transferred, made over, and delivered to a third person by the 

q plaintiff, for value received; with a traverse that the plaintiff has 
any right or title to the bill. Gray v. The Real Estate Bank, 
5 Pike 93. 
i 10. ( Alteration of.) A promissory note, payable two years after date, 
is delivered by the makers to the payee—a blank is left for the 
date; after the delivery, the blank is filled by the holder with a 
day prior to the delivery, without the knowledge or consent of the 
! makers. It seems such note is void. 


It is immaterial who makes such an alteration, the note ceases 
to be the same obligation. ‘The changing, erasing, or insertion 
of a date, is followed by the same consequences. 

\ Any alteration of any instrument in a material part, avoids it; 
and this rule is founded in good policy, and protects such instru- 
ments from violation. 

If, when delivered, the note was perfect, an alteration would be 
as much effected by inserting a date, as by changing it. 

Date is not necessary to the validity of a note—date is com- 
. puted from the delivery. 

Date is prima facie evidence of the making on the day of the 
date. Any alteration of an instrument in a material point, whether 
for the benefit of the payor or not, without his consent, vitiates it. 

Where the date has no reference to the time of performance, it 
is of no consequence; and so if inserted to declare the real inten- 

tion of the parties; or, if inserted ‘at the time of actual delivery. 
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The filling up of a blank date in a promissory note by the holder 
to whom it had been delivered, is an alteration. 

Where a man indorses a note, with blanks for date and amount, 
and intrusts to the maker, he gives him a letter of credit, for an 
indefinite sum; and, by implication, constitutes the maker his agent 
to fill the blanks. 

While the note is incomplete, it is not the obligation of the par- 
ties, and any alteration, effected by the person intrusted with it, 
is presumed to be by consent of the others; but when delivered, 
and has become an available security, the implied authority ceases 
and an authority, in fact, is necessary. Inglish et al. v. Bre- 
neman, ib. 377. 

11. (Payable in bank notes.) A draft payable “in Arkansas money of 
the Fayetteville Branch” cannot be made the basis of an action 
against the acceptor thereof. 

Such an instrument was neither a bill of exchange, nor assign- 
able, at common law. 

Bills of exchange derived their negotiable quality, from the 
established usage, and principles of the mercantile law—and were 
only negotiable, when for the direct payment of money. 

Bank notes, for many purposes, are equivalent to money, but a 
bill, or note payable in them, is not a bill of exchange at common 
law, nor a promissory note within 3 and 4 Anne—and hence not 
assignable. Hawkins v. Watkins, ib. 481. 

CHANCERY. (Defendant not compelled to discover what would 
subject him to a penalty.) By the well established rule of equity, 
a defendant is not bound to disclose or answer matters, which will 
expose him to pains, penalties or punishment, or to a criminal pro- 
secution ; and it is not necessary it should be made appear that the 
defendant will be certainly exposed to peril by making the discovery 
sought; but it is enough if it appear that by answering the inter- 
rogatories of the bill he will thereby be probably subjected to danger. 

If the objection appears upon the face of the bill, the defendant 
may demur. If it does not thus appear, he must claim his pro- 
tection by plea or answer, the averments of which, if traversed by 
replication, must be proved. Northwestern bank v. Nelson, 1 
Grattan 108, 

2. (Practice—Bill of review.) A bill of review is the appropriate 

35* 
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remedy to correct or alter a decree either for error apparent, or by 
reason of the discovery of new and relevant matter after the decree 
has passed, An original bill is never proper to be resorted to, ex- 
cept where the decree is to be impeached on the ground of fraud. 
Pinkney v. Jay, 12 Gill & Johnson 69. 

COLLISION. (Negligence of plaintiff to excuse defendant must 
have occasioned the accident.) It is a principle of law, that while 
a party, on the one hand, shall not recover damages for an injury 
which he has brought upon himself, neither shall he, on the other 
hand, be permitted to shield himself from an injury which he has 
done, because the party injured was in the wrong, unless such 
wrong contributed to produce the injury ; and even then, it would 
seem, that the party setting up such defence, is bound to use com- 
mon and ordinary caution to be in the right. 

Therefore, where the claim of the defendant, in an action for an 
injury to the plaintiff’s steam-boat, was, that the injury complained 
of was occasioned by the neglect of the officers and crew of such 
boat to keep up lights, according to the statute ; and the court charged 
the jury, that if such officers and crew were guilty of negligence, 
either in respect to said lights, or otherwise, to such a degree as 








essentially to contribute to the injury complained of, the plaintiff 
could not recover ; after a verdict for the plaintiff, it was held, that 
the charge was unexceptionable. 

Where the court charged the jury, in such action, that if the 
plaintiff was entitled to recover at all, he was entitled to recover, as 
damages, a reasonable sum for the damage which the boat had 
sustained, by the conduct complained of, and a reasonable sum for 
her detention while she was undergoing repairs; it was held, that 
the charge, in this respect, was correct. New Haven Steam-Boat 
and Transportation Company v. Vanderbilt, 16 Day 421. 

CONFLICT OF LAWS. (Distribution of intestate personal pro- 
perty—Effect of decree of a surrogate’s court of another state.) 
The distribution of intestate personal property, is to be governed 
by the laws of that country where the deceased had his domicil, at 
the time of his death. 

But the question who is clothed with authority to administer the 
assets of a deceased person, must be decided by the tribunal having 
jurisdiction of the subject, where such assets are situated. 
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The decision of a court of competent jurisdiction, is conclusive 
upon the parties, as to the title claimed under it, and as to the facts 
directly put in issue and determined; so that such title or facts 
cannot be again contested, between the same parties, in the same 
court, or any other. And where the court has a peculiar and 
exclusive jurisdiction, its decree is binding upon the judgment of 
any other court, in which the same subject comes immediately into 
controversy. 

These principles are applicable to the sentences of foreign courts, 
and especially to the decisions in the several states of this Union, 
which, by the constitution, are to have the same effect in other 
states as in the state where they were made. 

Where the deceased, though born and educated in this state, had, 
for a long time, made the city of New York his place of business ; 
had placed most of his property there; had there left the evidence 
of his debts; and there his debtors resided ; the surrogate of the city 
of New York, to whose jurisdiction the subject appertained, after a 
full hearing of the parties, granted administration to A., an inhabi- 
tant of this state, who took possession of the assets of the deceased, 
and removed them to his residence here; after which, B., one of the 

parties before the surrogate’s court, took out administration on the 

same estate from the court of probate here, and then brought trover 
against A., for the chattels of the deceased in his hands; it was 
held, that the decree of the surrogate’s court afforded A. a complete 
protection, and consequently, the action was not sustainable. Hol- 

comb vy. Phelps, ib. 127. 

2. (Personal property has no other situs ihan the owner’s domicil.) 
As a general rule personal property has properly no other situs 
than the domicil of the owner, and its disposition or transmission, 
by contract, or inheritance, depends upon the law of the owner’s 
domicil, saving the rights acquired by creditors by attachment, or 
otherwise, before delivery or notice. This is especially true of debts 
which follow the person of the owner or creditor. Packwood v. 
Packwood, 9 Robinson 438. 

CONSTITUTION. (Compensation for injuries under charter of 
corporation.) Where the water of the Farmington river was ob- 
structed in its passage to the plaintiff’s factory, and diverted there- 
from, so as to produce a substantial injury to him, by the works of 
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The New Haven and Northampton company, of which no survey 
or appraisal under the charter had been had, and for which no 
damages had been assessed, and no compensation made; it was 
held, that the plaintiff was entitled to redress in an action on the 
case, although the dams producing such injury were erected, with 
the approbation of the commissioners, before the plaintiff had any 
interest in the property to which the injury was done, and had not 
since been raised. 

By the charter of this company, the commissioners may assess 
the damages done to individuals ; but where no steps are taken to 
present the case before them, in the proper manner, the parties are 
left in the same situation as if no such authority was given; and 
the rights of one party and the liability of the other are the same 
as at common law. Denslow v, The New Haven and Northamp- 
ton Company, 16 Day 98. 


2. (Power of the legislature over the property of municipal cor- 


porations.) ‘The ferry between the towns of Hartford and East- 
Hartford was a franchise belonging to the ancient town, before its 
division in 1783, subject to the same legislative supervision and 
control as other ferries in this state. 

Upon the division of such ancient town, no part of the franchise 
passed to the new town, except by virtue of a legislative provision 
to that effect ; it being setiled, that when a part of the inhabitants 
and territory of an older town are erected into a new corporation, 
the old town retains all the property, rights and privileges previously 
belonging to it, and is subject to all its previous duties and liabilities, 
at least as it regards property, which has no fixed location in the 
new corporation. 

This franchise was corporate property strictly, in contradistine- 
tion to property belonging to the individuals residing within the 
limits of the corporation. 

Upon the division of a town, it is a right of the legislature, which 
has been often exercised and never questioned, to divide the cor- 
porate property and corporate burdens, according to its sense of 
justice and its pleasure. The Hartford Bridge Co. v. East- 
Hartford, ib. 149. 


3. (Same.) The proviso in the 5th section of the act of 1835, c, 395, 


“that if the said Baltimore and Ohio Rail-Road Company shall not 
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locate the said road in the manner provided for in this act, then and 


‘in that case they shall forfeit one million of dollars to the state of 


Maryland, for the use of Washington county,” though assented to 
by the company, does not constitute a case of contract, but a case 
of penalty. subject as to its enforcement to the will and pleasure of 
the legislature. 

It is a rule in the exposition of statutes, that the will of the legis- 
lature is to be regarded, and carried into effect, so far as they keep 
within the limits prescribed to them by the constitution or funda- 
mental law. 

In ascertaining such will or intention, the rule is, that if divers 
statutes relate to the same thing, they ought to be all taken into 
consideration in construing one of them. 

It is a rule in the construction of statutes, that all which relate 
to the same subject, notwithstanding some of them may be expired, 
or are not referred to, must be taken to be one system, and con- 
strued consistently. 

The words of a statute are to be taken in their natural and or- 
dinary signification and import; and if technical words are used, 
they are tu be tuken in a technical sense, 

The term forfeit, in common parlance, strongly implies penalty. 
It is not the language of convention or contract, but is mandatory 
in its character. State of Maryland v. The Baltimore and Ohio 
Rail-Road Company, 12 Gill & Johnson 399. 

(Construction of power reserved by legislature to alter charter.) 
The general assembly, in 1808, incorporated a bridge company, 
with authority to collect tolls, and, in the act of incorporation, pre- 
scribed the manner in which the bridge and causeway should be 
constructed, and required other expenses to be incurred ; and then 
it provided, that whenever the tolls should reimburse to the com- 
pany the sums advanced by them in building the bridge and the 
other expenses referred to, with an interest of twelve per cent. per 
annum thereon, the bridge and causeway, and rate of toll, should 
be subject to such regulations and orders as the general assembly 
should think proper to make. After some other provisions, not 
material here, it was provided, that the grant might receive such 
alterations from time to time, by the general assembly, as expe- 
rience should evince to be necessary or expedient. The charter, 
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with these provisions, was accepted by the company; and the ex- 
penses thereby required were incurred, the works completed, and 
the bridge and causeway approved by the commissioners. The first 
bridge having been carried away by a flood, in 1818, the general 
assembly, by an act passed in May of that year, made provision 
for the erection of a new bridge and causeway, and directed suita- 
ble and necessary alterations to be made in the construction thereof, 
which alterations were such as, when made, to supersede the ne- 
cessity of the ferry ; and to carry out fairly the provisions of the 
original charter, and to provide an indemnity for, and reimburse- 
ment of, the increased expenditures imposed by the prescribed 
alterations, it was provided, that the ferry should be discontinued. 
To this act was annexed a proviso, that it might, at any time there- 
after, be altered, amended or repealed, by the general assembly, in 
the same manner, as the original act incorporating said bridge 
company. Ona bill in chancery, brought by the bridge company, 
against East-Hartford, for an injunction restraining the defendants 
from the farther use of the ferry, it was held, 1. that the act of 1818 
was a contract between the state and the corporation, not only 
granting privileges, but imposing burdens, and requiring continuing 
duties attended with expense; 2. that the corporation having accept- 
ed the charter and complied with its requirements, the rights and 
duties of both parties became fixed and vested, and the legislature 
had no constitutional power to impair this contract, without the 
assent of the corporation, unless by virtue of an authority for that 
purpose, reserved in the charter itself, 3. that the charter ought to 
be so construed as to carry out the great objects intended by it, 
which were, first, to make a great and necessary public improve- 
ment, at great expense, and secondly, to reimburse those who 
should venture their money in the undertaking; 4. that the charter 
constituted a public pledge, that until the expenses of the corporation, 
with the stipulated interest, should be reimbursed, the general 
assembly would not make any regulations or orders materially 
affecting the prescribed revenues of the corporation; 5. that the 
subsequent reservation of power in the same section of the charter, 
is not to be construed so as to defeat the declared purpose of the 
general assembly, to preserve the granted privileges of the cor- 
poration inviolate until after it should be fully compensated for its 
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disbursements; but it was to such alterations in the prescribed 
structure of the bridge and causeway, and perhaps in the mode of 
supervision and management, as experience should evince to be 
necessary or expedient, that the legislature, in this clause, had 
reference ; 6. that the acts of 1836 and 1842, purporting to revive 
the ferry, without reference to the reimbursement of the corporation, 
and before it had been made, were repugnant to the constitution of 
the United States, as impairiag the obligation of the contract, and 
were therefore void; 7. that the defendants having invaded the 
franchise of the plaintiffs, and continuing such invasion, the relief 
sought by the bill ought to be granted. [One judge dissenting.] 
The Hartford Bridge Company v. East-Hartford, 16 Day 149. 

5. (Power of the states to regulate wharves &c.) The ordinances of the 
council of the second municipality of New Orleans, of the 23d and 
30th June, 1842, imposing a wharfage charge on all packages 
lauded in or shipped from the limits of the municipality, do not 
conflict with the provisions of the constitution of the United States 
which give congress the power to regulate commerce with foreign 
nations and among the several states, and with the Indian tribes, 
and declare that no tax or duty shall be laid on articles exported 
from any state, and that no state shall, without the consent of con- 
gress, lay any imposts or duties on exports, except what may be 
absolutely necessary for executing its inspection laws, 

The constitution of the United States never intended to give con- 
gress authority to interfere with the laws of the states, in relation 
to the ordinary facilities afforded to commerce in the shape of 
wharves and other instruments or means of trade, and in the pre- 
servation of harbours and the keeping open of rivers. 

An impost, tax, or duty, is an exaction to fill the public coffers, 
for the payment of the debts, and the promotion of the general 
welfare of the country. A retribution provided to defray the ex- 
pense of'constructing bridges or causeways, or removing obstruc- 
tions, in a water course, to be paid by those only who enjoy the 
advantages resulting from such expense, is neither an impost, tax, 
nor duty. Worlesley v. The Second Municipatity, 9 Robinson 
324. 

6. (General power of state legislature.) The legislature of this state, 
unlike the congress of the United States which can do nothing 
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which the federal constitution does not authorize, may exercise any 
power not prohibited by the state constitution. Bozant v. Camp- 
bell, ib. 411. 

7. (Right of private property.) It is a principle of natural justice 
as well as constitutional law, that no one can be lawfully deprived 
of his property without his consent, or having compensation allowed 
him by due course of law. 

The legislature possesses no power to divest legal or equitable 
rights previously vested. 

The legal or equitable estate of a person who procures a building 
to be erected on premises in his possession, may be charged with 
the mechanics’ lien, if that does not interfere with other paramount 
interests or duties. 

The vested rights of third persons, who are neither parties nor 
privies to the contract between him and the mechanics, cannot be 
prejudiced by their agreement. 

Mechanics, like other persons who contract, are bound to ascer- 
tain for themselves the nature of the interest they acquire. Brown 
v. Morison & Sullivan, 5 Pike 217. 

8. (Power of legislature over remedies.) The legislature possesses 
no pewer to cut off all remedy on demands against estates of de- 
ceased persons, nor so to clog the assertion of a right, as to render 
it inoperative or valueless, 

To draw the line between the legislative and judicial departments 
of government, arising upon the questions of the remedy and right 
of contract, is difficult, and no universal rule on that subject has 
ever yet been established. 

When a party has a legal right, he is entitled to a legal remedy 
to enforce it. 

It is the obligations of the law, compelling men to perform their 
duties or punishing them for their violation, which secures protec- 
tion to life, liberty and property. 

Physical inability, or mental infirmity, cannot destroy the legal 
obligation of contracts. Riggs v. Martin, ib. 505. 

CONTRACT. (Agreement to forbear is by legal construction for 
a reasonable time.) A. guarantied the payment of an over-due 
promissory note, given by B. to C., by an indorsement thereon in 
these words: “I guaranty the payment of this note twelve months 
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from this time.” C. brought an action on this guaranty against 
A., alleging the consideration to be a promise of forbearance, by 
C. to B., as stated in one count, for twelve months, and in another 
count, for a reasonable time, thereafter ; and offered, in connexion 
with the note and guaranty, testimony to prove, that C. agreed to 
forbear for some time, and that such forbearance was the consi- 
deration of A.’s guaranty, but that there was no agreement to wait 
any specified time. Held, that the legal construction of such 
agreement was, that the forbearance should be for a reasonable 
time, and that the latter count was, therefore, supported by the 
evidence. Elton v. Johnson, 16 Day 253. 

. (Of indemnity against trespass.) Where it was agreed between 
A. and B., that if C. would enter upon the land of D. and fish in 
D.’s mill-pond, and C. should be prosecuted therefor by D., B. 
would pay A. one-half of the amount which D. should recover, 
and one-half of the expenses of defending the suit ; C. did the acts 
specified; and D. sued him in trespass therefor, and recovered 
judgment, the amount of which was paid by A., together with the 
expenses of defending the suit ; in an action brought by A. against 
B., for one-half of such disbursements, it was held, 1. that the 
undertaking of B. was an original one, and not within the statute 
of frauds and perjuries ; 2. that it was not invalid, as being made 
in consideration of the commission of an illegal act, the object of 
the parties being, not to commit a trespass, but to vindicate a 
claim of right ; 3. that notice to B. of the judgment against C. and 
of A.’s disbursements, was not necessary. Marcy v. Crawford, 
ib. 549. 

. (To pay conditional fee to attorney.) A promise of a conditional 
fee to an attorney at law, for his services in a case, to be paid in 
the event of a decision in favour of the obligors, though made after 
he had been retained in the case, is legal, and for a sufficient con- 
sideration, and the amount may be recovered, if the condition be 
fulfilled. Clay v. Ballard, 9 Robinson 308. 

. (Measure of damages for violation cf executory contract.) The 
general rule is, that the proper measure of damages for the breach 
of executory contracts for the sale and delivery of personal pro- 
perty, is the value of the article at the time it should have been 
delivered, with interest thereon from that date until paid. And 
VOL. Vi. 36 
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there is no distinction, in this respect, between contracts for the 
delivery of stock, and other executory contracts. Enders v. The 
Board of Public Works et al., 1 Grattan 365. 


5. (Same.) In an action for damages, on the breaches of a bond with 


conditions; by which the plaintiff sold the defendants the timber ou 
a tract of land, and they contracted to clear and grub it as fast as 
they removed the timber, and to have it cleared and fenced by a 
certain time, besides paying a certain sum for the timber, the de- 
fendants cannot excuse performance by proving an overflow upon 
the land; nor can the plaintiff enhance his damages by showing 
his consequent failure to make a crop, or the value of such crop. 

The rule for ascertaining damages in such a case is, the cost of 
performing the work which the defendants should have performed. 
Sillivan v. Reardon, 5 Pike 141. 


- (Of sale—When property does not pass.) When something 


remains to be done, as between vendor and vendee of personal 
property, for the purpose of ascertaining either the quantity or 
price of the articles, there is no such delivery as passes the title, 
though the price be in part paid. 

Nor need there be an express agreement that something farther 
shall be done. It is enough if it appear from the circumstances 
of the case to be necessary. 

The decisions applicable to the English statute of frauds as to 
sales of merchandise, are likewise applicable to ours. 

Proof that defendant bargained with plaintiff for fodder, price 
and quantity not proved, and that defendant promised to go and 
take it from a certain field, does not establish a sale and delivery. 
Fagan vy. Faulkner, ib. 161. 


. (Payable in current money.) A note or bond payable in “ good 


current money of the state,” is payable in gold and silver, 

It is otherwise, if merely payable in “the currency of this 
state,” or “current bank paper of the state,” or “current notes of 
the state,” while the state has a paper currency. Graham vy. 
Adama, ib. 261. 


. (Rule in case of defective performance.) Defective performance 


is ground for mitigation of damages only, where the defendant 
has voluntarily derived benefit from it. 
If the defendant accepts the performance, or sanctions a depar- 
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ture from special agreement, the plaintiff can recover upon the 
contract, so far as it can be traced, and for the deviations, under 
the general courts. 

But where, as in the case of a building, the work cannot be 
rejected without the owner surrendering his freehold, use and 
occupation does not amount to such acceptance as to bind the 
defendant for the contract price. 

It would be evidence of benefit derived, and to that extent, he 
would be liable. 

The owner is entitled to the benefit of the contract, and should 
pay so much as will make the price good, deducting the damage 
occasioned by the variation from the contract. 

Cases of flagrant departure would be different, and would fur- 
nish ample defence against imposition and injury. Bertrand v. 
Byrd, ib. 651. 

CORPORATION. (Proceedings to obtain subscriptions to stock 
| under charter.) In May, 1833, the general assembly passed an 
. act, by which it was provided, that an insurance company should 
; be established in the city of Hartford, with a capital of 100,000 - 
| dollars, divided into shares of 20 dollars each; that subscriptions 
to the capital stock should be opened in that city, under the super- 
intendence of seven commissioners, [named in the act], at such 
time or times, place or places, as they should appoint; that such 
subscriptions should continue open three days, when they should 
be closed ; that if more than 100,000 dollars should be subscribed, 
the commissioners should deduct the excess ; that if the aggregate 
subscriptions should not amount to that sum, the subscriptions to 
complete it, might remain open, or be opened anew, at some sub- 
sequent time or times, as the commissioners should determine ; 
and farther subscriptions might then be made, not exceeding the 
sum required to complete the amount of 100,000 dollars ; that 
there should be paid to the commissioners, by the subscribers to 
the stock, at the time of making such subscription, one dollar on 
each share, for the use of the company ; and that after the stock 
should be fully subscribed, the subscribers or proprietors thereof, 
their successors, &c., should be a corporation. In June, 1833, 
the commissioners opened subscriptions for this stock, in the city 
of Hartford, due notice of the time and place being publicly given; 
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when subscriptions to the amount of 15,000 dollars only were 
made, and the subscribers paid one dollar on each share sub- 
scribed: The subscriptions were thereupon closed; and soon after- 
wards, the commissioners repaid to the subscribers the money so 
by them paid. No action was again had on this subject, until the 
16th of March, 1844, when the commissioners opened subscrip- 
tions anew, in the city of Hartford, without giving any public no- 
tice thereof, or of the time and place of subscribing; and one 
person subscribed for 4,800 shares, and two other persons for 100 
shares each, making in all, 5000 shares, the whole number pre- 
scribed by the charter, the subscribers paying one dollar on each 
share. These subscribers, scon afierwards, claimed to be a cor- 
poration, and chose directors, who assumed the powers conferred 
upon directors, by the charter, and threatened to engage in the 
business of insurance against loss by fire, in the city of Hartford. 
On an information, in the nature of a quo warranto, filed in June, 
1844, it was held, 1. that the act of incorporation, offered by the 
commissioners, who were the agents of the state, to such as would 
accept it, upon the terms and conditions proposed, was not accepted 
within a reasonable time; 2. that the subscriptions made in 1844, 
were of no avail, for want of public notice of the time and place 
of opening subscrptions anew; 3. that the trust conferred upon 
the commissioners, by the charter, in 1833, must now be consi- 
dered, under the circumstances of the case, as having been 
surrendered, and cannot be renewed, without a new expression of 
the will of the legislature. The State vy. Bull, 16 Day 179. 

2. (Subscribers liable to creditors of corporation for the whole 
amount of their subscriptions.) The act incorporating a manu- 
facturing company provided, that the capital stock of the corpora- 
tion should not exceed 50,000 dollars; that a share of the stock 
should be 100 dollars; that the directors might call in the sub- 
scriptions to the capital stock by instalments, in such proportions, 
and at such times and places, as they should think proper ; that 
the stock, property and affairs of the corporation should be ma- 
naged by the directors, who were required to be stockholders ; 
and that they should have power to establish such ruies and regu- 
lations as they should think expedient. The act also provided in 
effect, that within three months, not less than 5000 dollars of the 
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capital stock should be actually paid, which should not be with- 
drawn so as to reduce the same below 5000 dollars. After the 
stockholders had paid in 40 per cent. or their subscriptions, the 
corporation became insolvent, having no visible property, Ona 
bill in chancery, brought by certain creditors, for the benefit of 
all, against the stockholders, praying that they might be compell- 
ed to pay in the remaining 60 per cent. (or so much thereof as 
should be necessary) to be applied in payment of the debts of the 
corporation, it was held, 1. that the obligation which the stock- 
holders assumed, by their subscription to the capital stock of the 
corporation, was to pay the sum of 100 dollars on each share, in 
such instalments and at such times, as should be required by the 
directors ; 2. that the amount of the shares subscribed, and not the 
sum actually paid in, constituted the capital stock of the corpora- 
tion; 3. that when farther instalments became necessary to meet 
the debts of the corporation, it was the duty of the directors to 
cause them to be made, the discretionary power of the directors 
being model only, relating to the time and manner of payment; 4. 
that this duty might be enforced by a decree in chancery ; and 
consequently, that the relief sought should be granted. Ward v. 
The Griswoldville Manufacturing Company, ib. 593. 

. (Forfeiture of charter—Proceedings against for.) The ancient 
writ of quo warranto is the proper remedy to seize into the hands 
of the state, the franchises of a corporation which has forfeited 
them by misuser or non-user, and so to end its existence. 

In this country, franchises spring from contracts between the 
sovereign power and the citizen, made upon a valuable considera- 
tion, for purposes of public benefit as well as individual advantage. 

A privilege or immunity of a public nature, which cannot be 
legally exercised without legislative authority, is a franchise. It 
is private property, affected with a public use. 

Acts granting such franchises are contracts: and the estate in 
such franchises vests upon the same principle as estates in land, 
being equally a grant of a right or privilege for a valuable consi- 
deration. 

The only grounds of forfeiture are misuser and non-user. 

Precedent conditions must be complied with strictly and lite- 
rally, or the franchise will not vest. Conditions subsequent, 

36* 
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which work a forfeiture, are to be construed liberally ; but still the 
grantee is bound to a substantial performance. 

Where the estate has once vested, it is sufficient if the substance 
of the condition be performed. And if the condition subsequent 
is impossible to be performed, or performance is prevented by act 
of God, the grantee is excused. 

It is the neglect of the corporate duties, or the abuse of them ; 
or, in other words, the failure to live up to the fundamental law 
of their being, which the law regards as sufficient cause for extin- 
guishing the existence of corporations. 

As to misuser, it must appear that there has been such neglect 
or disregard of the trust, or such perversion of it to the private 
purposes of the corporation or corporators, as in some manner or 
degree to lessen its utility to those for whose benefit it was insti- 
tuted, or else to work some other dublic injury. It must be, in 
some sense or other, a misdemeanor in violation of the trust. 

Suspension of specie payment by a bank, continued a great 
length of time, without being produced by the fault of the state, 
and adopted without any sufficient excuse or necessity, would 
constitute a good cause of forfeiture. 

Cases might arise in which such suspension might become ne- 
cessary, and by which alone the objects of the grant could be pre- 
served; but in such cases, the necessity must be shown to be 
inevitable ; and resumption must be resorted to as speedily as 
practicable, and the moment that necessity has ceased to exist. 

Long acknowledged insolvency, beyond the hope of redemption, 
would create a forfeiture. 

But where the charter provides that on suspension, the person 
suing the bank on her notes, &c., shall recover damages at the 
rate of 10 per centum per annum from the time of suspension ; 
this is the only penalty that can be imposed ; and a suspension of 
specie payments will not forfeit the charter. The State v. The 
Real Estate Bank, 5 Pike 595. 

CRIMINAL LAW. (Effect of sentence for certain time and until 
costs are paid—Escape.) Where a person convicted of an 
offence, is sentenced to imprisonment for a certain term of time, 
and until he shall pay the costs, the payment of the costs is a 
part of the punishment; and until such payment is made, the con- 
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tinued imprisonment after the expiration of the term, is of the same 
character as that before. 

Where an imprisoned convict, by the permission and direction 
of the gaoler, went about the land connected with the gaol; went 
also to market, and brought back provisions for the gaol and its 
inmates; cooked food for the prisoners in the kitchen of the dwell- 
ing-house attached to the gaol; went to the adjacent barn, and 
there fed and milked the cow; and thence, without the knowledge 
of the gaoler, he departed, leaving the state; it was held, that the 
conduct of the gaoler did not justify or excuse the departure of the 
prisoner, which amounted to a criminal escape. [One judge dis- 
senting.] Riley v. The State, 16 Day 47. 


- (New trial in criminal cases.) In all cases of prosecutions for 


matters criminal, in which the accused has been tried and acquitted, 
and his acquittal has not been procured by his own fraud or evil 
practice, he shall not again be put in jeopardy, by a new trial 
granted at the instance of the public prosecutor; though in all 
cases of conviction, in such prosecutions, the accused is entitled to 
relief by new trial, in the same manner as in civil actions. The 
State v. Brown, ib. 54. 

(No demurrer to evidence in criminal cases.) Neither the com- 
monwealth nor the accused has a right to demur to the evidence 
in a criminal prosecution, except by consent of the other party. 

The court refusing to compel the attorney for the common- 
wealth to join in a demurrer to evidence tendered by the defend- 
ant, is not required ex officio to direct the jury to find a special 
verdict. 

Though on a criminal trial the accused offers no evidence, yet 
as the affirmative of the issue is on the commonwealth, the attorney 
for the commonwealth is entitled to open and conclude the argu- 
ment before the jury. Doss v. The Commonwealth, 1 Grattan 
557. 


(When exception contained in statute need not be averred.) 
Where the enacting clause of a penal act contains an exception, 
it is not indispensable that an indictment framed under it should 
set forth an express negation of it. 

Where the charge preferred ex natura rei, as conclusively 
imports a negation of the exception, as if such negative had been 
in express terms, no rule of construction requires more. 
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Where exceptions are in the enacting part of a law, it must ap- 
pear in the charge, that the defendant does not fall within any of 
them. A case must be averred which brings the defendant within 
the act. That a faro table is not a billiard table, is a fact of such 
notoriety as to be within the knowledge of the community at large; 
and hence there is no presumption of law or fact which will pre- 
vent the court from judicially knowing what a faro table is. 

If a billiard table, which is excepted from the penalties of the 
act, were in fact used as faro table, ipso facto, it would lose the 
immunity conferred upon it. The State v. Price, 12 Gill & 
Johnson 260. 

DEBTOR AND CREDITOR. (Construction of special assign- 
ment by debtor in trust for creditors.) A. assigned to B., C. and 
others, his creditors, certain contracts with third persons, with full 
power to collect such claims, and apply the avails, after deducting 
the incidental expenses of collection, in payment of the respective 
claims by them severally held against the assignor, whether by 
assignment or otherwise, in proportion to their respective amounts. 
The claims so assigned were put into the hands of B. for collec- 
tion; and he collected on one of them $1195, but could obtain 
nothing on the others. Besides the claim which B. had, in his 
own right, against A., he held two aotes given by A. to Y. and Z., 
secured by mortgages on A.’s lands. B. afterwards obtained from 
A. a mortgage covering the same lands, to secure the debt origi- 
nally due to him. He then purchased of A. his equity of redemp- 
tion in the mortgaged lands, and thereby became the owner of 
those lands; which he subsequently sold, and from the avails, with 
the dividends received under a general assignment by A. for the 
benefit of his creditors, realized enough to pay said two notes, the 
amount paid A. for the equity of redemption, and all expenses 
attending the transaction of the business. On a bill in chancery 
brought by C. and others against B., for their shares of the money 
collected by B., it was held, that B. was not entitled to retain 
anything on account of said two notes. ['T'wo judges dissenting. ] 
Pitkin vy. Spencer, 16 Day 121. 

2. (Fraudulent bill of sale—Right of assignee of debt to assignor’s 
securities, how qualified.) A. having indorsed the negotiable notes 
of B., for B.’s accommodation, B. mortgaged to A., for his security, 
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by one deed, certain parcels of real estate, and by another deed, 
certain articles of househoid furniture. At the time of this trans- 
action, it was supposed by the parties, that the mortgage of the 
real estate would be sufficient to indemnify A., and the conveyance 
of the furniture was not made for this purpose, but to protect the 
property from attachment, by B.’s creditors. After the notes so 
indorsed had passed into the hands of bona fide holders, and had 
finally become the property of C., for a valuable consideration, A. 
released to B. all his interest in the furniture; and B. immediately 
afterwards, mortgaged it to D., the parties having full knowledge 
of the former mortgage of such furniture to A., but acting without 
apy fraudulent intent. On a bill in chancery, brought by C., 
against D., to obtain the benefit of the furniture, to be applied on 
the notes held by C. (B. and A. being bankrupt), it was held, 1. 
that C. having neglected to make any claim for the furniture, while 
A. retained the title, came too late for relief; 2. that the mortgage 
not being made to the creditor to secure the payment of the debt, 
but to the indorser to secure him on account of his liability as 
such, he might well relinquish the pledge, provided he acted with- 
out any fraudulent design, before any claim was made upon him 
for the property; 3. that the mortgage in question being fraudulent 
in law, as against the creditors of B., it was, on this ground, not 


‘inequitable in A. to relinquish such a title, and thereby do away 


the fraud; 4. that D., under the circumstances of the case, was not 
the trustee of C. in regard to the property; 5. that if the title of 
A., the fraudulent grantee, was,transferred to C., he would stand 
in no better situation than A., and would be liable at any time, to 
have the property taken from him by the creditors of B.; 6. that 
for these reasons, C. was not entitled to the relief sought. Thrall 
v. Spencer, ib. 139. 


. (Securities and contracts to defraud creditors—Rights of the 


parties to them.) A. being insolvent, and contemplating an as- 
signment of all his property, it was agreed between him and B., that 
B. should give his promissory note to A, for 800 dollars, payable 
in four months, and A. should give his note to B. for the same 
sum, payable on demand; the latter note to be secured by two 
mortgages, one of real, the other of personal estate. B.’s note, and 
A.’s note and mortgages, were to be given, one in consideration of 
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the other. This arrangement was made, and carried into effect, 
upon the advice of counsel that it would be legal, with the inten- 
tion and for the purpose of furnishing A. with means for the sup- 
port of himself and family until he oculd re-establish himself in 
business, and to enable him to make some provision for a certain 
class of his creditors, not otherwise provided for. Upon a bill to 
foreclose the property so mortgaged, by other creditors of A., who 
had a lien upon it, the superior court decided, that the note and 
mortgages so given by A., were, as against his creditors, fraudu- 
lent and void, in consequence of which B. was deprived of his 
security. C., a creditor of A., then sought, by a process of foreign 
attachment, to recover from B. the amount of his note to A. On 
the scire facias, it was held, 1. that the decree of the superior 
court on the bill of foreclosure, was admissible, to show the fact 
that the creditors of A. had avoided his note to B.; 2. that C., 
coming in under A. and claiming his rights, could not recover 
against B., if A. could not, and that A. could not, because B. was 
entitled to a set-off of A.’s note; 3. that the consideration of B.’s 
note had failed, and on that ground he had a sufficient defence to 
C.’s claim. 

Qu. Whether a note given by A. to B. to carry into effect an 
arrangement to defeat the creditors of A., and which is, therefore, 
fraudulent and void as against such creditors, be valid as between 
the parties? Bigelow v. Lawrence, ib. 207. 


- (Contract to delay and defraud creditor—Sale of articles not 


in esse—Possession.) A., being the owner of a furnace for the 
manufacture of iron, leased it, in November, 1840, to B.; and in 
January, 1842, while B. was thus the lessee of A., a written 
agreement was entered into between them, by which A. stipulated 
to become the surety of B. for the coal which B. had purchased, or 
might purchase, to carry on the manufacture of iron; and B., for 
the purpose of securing A. for such suretyship, assigned to A. the 
stock, iron and other personal property in and about the furnace, 
and agreed, that the coal thereafter to be delivered, should be de- 
livered as the property of A., and that A. should have a lien on all 
the iron made, or to be made, at the furnace, and on all the stock 
and personal property that B. might have in and about the furnace, 
until such coal should be paid for, and A. indemnified ; A. to have 
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a right, at all times, to control and direct the sale of the iron, and 
apply the avails to his liabilities, and account for the balance. B., 
in the prosecution of his business, afterwards purchased coal of C., 
the payment for which was guarantied by A. In February, 1843, 
B. became insolvent and absconded; and A., for the purpose of 
securing himself, went to the furnace, and finding there a quantity 
of iron, which B. had manufactured subsequently to his contract 
with A., took possession of such iron, by virtue of such contract, 
and removed it a short distance, and the next day sold it to C., in 
payment of B.’s indebtedness to him for coal. During this period, 
the existence of the contract was not publicly known, and B. car- 
ried on a large business in the manufacture of iron, which he dis- 
posed of at his pleasure, without any interference on the part of A. 
After the seizure of the iron by A., and before the sale thereof to 
C., it was attached by D. and others, to whom B. was indebted 
for coal. In an action brought by C. against such attaching cre- 
ditors, it was held, 1. that the contract between A. and B. was not, 
as between themselves, void or inoperative, as to this iron, because 
the iron was not in existence when the contract was made, or for 
any other reason; 2. that the contract was equally valid, as 
against such attaching creditors; it not being void, because it re- 
lated to liabilities thereafter to be assume , and to property there- 
after to be manufactured; or because it was not accompanied by 
possession; or because it was an attempt to cover the property of 
B.; or because it was, under all the circumstances of the case, 
constructively fraudulent. [One judge dissenting.] Calkins v. 
Lockwood, ib. 276. 


. (Assignment in fraud of creditors—Delivery of possession.) 


It is an ancient and well established principle of the common law, 
that on a sale of a specific chattel, the contract between the vendor 
and vendee passes the property in it to the latter, without delivery. 

In all the cases in which, for the want of delivery to the vendee, 
or of continued possession by him, the sale has been pronounced 
void, it was not because the title was inchoate, but solely on the 
ground, that evidence of fraud (open however to explanation), was 
thereby furnished. 

The evidence of fraud in such cases being legally rebutted, the 
sale is as complete and valid, against the creditors of the vendor, 
as against the vendor himself. 
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By the civil law, which on this point is fundamentally different 
from the common law, the contract of sale, although perfect and 
complete, had not the effect of transferring to the purchaser the 
property or dominium in the thing sold, without a delivery of it to 
him. Meade v. Smith, ib. 346. 

6. (Same.) Where A., the authorized agent of B., agreed with C., 
on the 28th of April, to sell to C. a yoke of oxen belonging to B., 
in the possession of A., at a certain price which was paid, by being 
indorsed on a note which C. held against B.; C. turned the oxen 
round, but no otherwise took possession of them; and A., pursuant 
to an understanding with C., retained them in his possession, and 
used them in accomplishing a few specified purposes, until the 1st 
of April following, when they were attached by D. as the property 
of B.; in an action of trespass brought by C. against D., it was 
held, that there was no sufficient explanation of the continued pos- 
session and apparent ownership of the property after the sale ; 
consequently the sale was fraudulent and void; and a verdict for 
C., founded on these facts, was a verdict against evidence, which 
ought to be set aside. Crouch v. Carrier, ib. 505. 

7. (Novation.) Where the creditor of a succession receives from 
the administrator a note, signed by him in his representative ca- 
pacity, for the amount of an account due by the succession, stating 
in a receipt at the foot of the account, that the note, when paid, 
will be in full therefor, the execution of ihe note will be considered 
as a mere acknowledgment of the claim, and a promise to pay at 
the maturity of the note, and not a novation of the debt. 

Novation is never presumed. The intention to make it must 
clearly result from the terms of the agreement—from a full dis- 
charge of the original debt, or from the substitution of a new 
debtor, with the consent of the creditor. Gillet v. Rachal, 9 
Robinson 276. 

DEBTOR AND CREDITOR. (Application of payments.) In the 
absence of any express agreement, a payment must be imputed to 
the debt which the debtor had, at the time, most interest in dis- 
charging, of those that are equally due; otherwise, to the debt 
which is due, though less burthensome than those not yet payable. 
Follain and another vy. Orillian, ib. 506. 

2. (Payment in bank notes.) There is no warranty of value on the 
sale or exchange, or the paying away genuine bank notes. 
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It seems that there is a warranty of the genuineness of a bank 
note, which is paid away or exchanged. Edmunds v. Digges, 1 
Grattan 539. 

3. (Payment by agent in his own negotiable note.) Any mode of 
payment by an agent, accepted and received by the other contract- 
ing party as an absolute payment, will discharge the principal, 
whether he be known or unknown, or whether it be in the usual 
course of business or not. 

The question in cases of this sort, is not so much one of law as 
one of fact: whether the note is received as a conditional or as an 
absolute payment; whether it is received with the knowledge that 
there is another principal; and whether there is an exclusive credit 
given to the agent. 

If a creditor of the principal settles with the agent, and takes a 
note, or bond or obligation from the latter, for the amount due by 
the principal, although as between the parties it is intended only 
as a conditional payment, yet if the creditor gives a receipt, as if 
the money were received, or the security an absolute payment, so 
that the agent is thereby enabled to settle, and does settle with his 
principal, as if the debt had been actually discharged, and the prin- 
cipal would be otherwise prejudiced, the debt will be deemed, as 
to the latter, absolutely discharged. 





If the principal settle with the agent on the faith of a receipt in 
full, as for money, he is entirely discharged. 

And so he is, if he settle on the faith of a receipt given thus: 
* Rec’d. payment as follows, from T. 'T, W. to wit: his note at six 
months, $7047 79: ditto, $7047 79: cash, $7047 79.” Such 
a receipt warrants the principal in settling with the agent. 

No receipt is conclusive evidence of absolute payment. A re- 
ceipt “in full by cash” may be explained or contradicted, as well 
as a receipt in full by note. 

The legal presumption arising from the fact of drawing a nego- 
tiable order, or making a negotiable note, which is received by the 
creditor, is, that it was intended to be, and in fact is, an extinguish- 
ment of the original demand or cause of action, This presumption 
may be rebutted by the agreement of the parties, or proof of usage, 
or circumstances inconsistent with it. 





The circumstances that will defeat such presumption, are such 
VOL. VI. 37 
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as would induce a court of equity to set aside the contract: as, 
mistake, fraud or surprise. The proof of either of these, will de- 
feat the effect of the receipt. If given with a knowledge of the cir- 
cumstances, and there is no mistake or surprise on the one part, 
or fraud or misrepresentation on the other, it will effectunlly defeat 
all farther claim. 

Giving a negotiable note for a prior debt of another, is such a 
payment as will support an action of assumpsit for money paid. 

And if the party receiving the note, delays for a long time after 

it is due, to make any claim on the principal, this fortifies the pre- 
sumption, and aids to show the receipt to be prima facie evidence 
of payment. The Real Estate Bank y. Rawdon et al., 5 Pike 
558. 
DEED. (Consideration expressed may be varied by parol evidence.) 
The clause in a deed acknowledging payment of the consideration, 
is only prima facie evidence of the amount, liable to be varied by 
parol proof; its design and effect being to prevent a resulting trust 
to the grantor. 

Where the consideration expressed in a deed from a father to 
his son, was 2000 dollars; it was held, that parol evidence was ad- 
missible to show, that nothing was in fact paid, but that the con- 
veyance was made as an advancement to the son. Meeker v. 
Meeker et al., 16 Day 383. 

2. (Effect of a recital.) A recital in a covenant, executed by one of 
the parties, through misapprehension and mistake, will not be re- 
garded, by a court of equity, as conclusive upon such party. 

And evidence is admissible to show that the recital is not true, 
and that it was inserted in the covenant through misapprehension 
and mistake. 

When a party claims to establish his right merely by estoppel, 
the instrument by which the estoppel is supported, should be pre- 
cise, clear and unequivocal, not depending upon doubtful inference. 
Rich and ancther vy. Hotchkiss, ib. 409. 

3. (Under the statute of Uses.) A conveyance of land in this state 
need not, in any case, be accompanied by livery of seisin. 

The principles of the English statute of uses (27 Hen. 8, c. 10) 
by which the legal freehold is vested in the person entitled to the 
use, have been incorporated into and are part of our common law. 
Ryan and wife v. Bradley, ib. 474. 
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4. (Erecution— Acknowledgment.) A deed for lands executed not 
in the presence of witnesses, but acknowledged as required by law, 
is sufficient—no subscribing witnesses are necessary, where the 
execution is duly acknowledged. 

This is one method: another is by the testimony of one of the 
subscribing witnesses, when the deed must be executed in the pre- 
seace of two witnesses, or acknowledged by the grantor in their 
presence when executed before. 

Either method is effectual. 

If one convey real estate by deed purporting to convey fee sim- 
ple, or less estate, and shall not at the time have the legal estate 
therein; but shall aflerwards acquire the legal title, the same vests 
in the grantee as effectually as though originally conveyed. Cocke 
v. Brogan and Thorn, 5 Pike 693. 

DEVISE. (Parol evidence to explain the intent of.) The testator 
devised his estate to “ The Protestant Episcopal Church in New 
Canaan; the income of which to be paid for the support of the 
rector or minister of said church; and the same to be a perpetual 
fund, under the management of the wardens and vestry of said 
episcopal church.” Parel evidence was offered to show, that there 
was an incorporated society of the episcopal denomination in New 
Canaan, legally formed, by the voluntary association of its mem- 
bers, having no other name than that which it had acquired by 
assumption or reputation; that its warden, vestrymen and other 
officers, and also its delegates to the general convention, were 
chosen by this society at its meetings; that the terms church and 
parish were, by this denomination of Christians, used indiscrimi- 
nately, and in the same sense as the term society; that there was 
also another body of persons not incorporated, composed of those 
members of said society only who were communicants and had 
been baptized; and which last mentioned body constituted the 
church in the society; that the devisor himself, in speaking of the 
affairs of the society, always called it the church; that he had 
long been a member of the society, and contributed to its support 
very liberally. Held, that such parol evidence was admissible to 
show that said socicty was intended, by the testator in his will, as 
the object of his bounty. Ayres and others v. Weed and another, 
16 Day 291. 
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2. ( Construction of —Executory devise.) A testator gives an express 
estate in fee in real and personal property to each of his five sons, 
and then, in a subsequent clause of his will, he says: But it is my 
express intention, and I do hereby devise and direct, that if any or 
either of my five children should die without issue living at his death, 
that all the estate, real and personal, of every such child, shall be 
divided equally between the survivors or their representatives, ac- 
cording to the principles of the law of descents. On the death of 
one of the children without issue: Held, thai ine estate passes to 
the surviving children, and to the descendants of such as are dead, 
the latter taking as purchasers, under the will, the share which 
the parent would have taken, if alive. Dickinson v. Hoomes, 1 
Grattan 302. 

. (Same.) H. devised in 1822 to his son and his heirs, a tract of 
land, in trust to permit the testator’s daughter to have all the rents 
and profits arising therefrom during her natural life, and after her 
death to her children lawfully begotten, but if she should die with- 
out lawful issue, then I give and devise the said land to my said 
son and his heirs forever: Another item of the will devised various 
slaves, male and female, “on the same terms,” the testator had 
given the land, and another clause gave also on same terms, one- 
half of his stock, plantation utensils, and household and kitchen 
furniture. The testator gave the residue of his estate to his said 
son, whom he also appointed his executor. 

Held under this will : 

1. That the daughter took an equitable estate tail, which in this 
state is converted into an estate in fee, in the lands devised to her. 
2. That in the personal property she took an absolute estate. 

3. That the limitation over to the son being after an indefinite 
failure of issue, is void. 

4. That the bequest being of both male and female slaves, and 
the testator intending that all should go over on the same event, 
the character of the subject matter of the bequest, as in the case 
of Briscoe v. Briscoe, 6 Gill & John. 232, does not make the limi- 
tation over valid. 

A guardian cannot incroach on the capital of his ward’s estate 
without the order of the orphans’ court, nor can the real estate of 
the ward be diminished, but by the approbation of the court of 
chancery. Hatton v. Weems, 12 Gill & Johnson 84. 
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EVIDENCE. (Decree evidence against all claiming under par- 
ties.) A. executed and delivered to B. a deed purporting to con- 
vey to him certain undivided parts of two vessels; after which A. 
died, and P., the administrator of his estate, brought a bill in 
equity against B. to set aside such deed, on the ground that it was 
void for want of consideration, and was fraudulent under the statute 
of 1828. These points were decided on such bi!l against P. In 
a suit afierwards brought to recover a portion of the earnings of 
the vessels, by C., che assignee of B., against D., who claimed 
title to said shares under a probate sale from P., it was held, that 
the record of the decree in the first mentioned suit was admissible 
and conclusive against D. to establish the validity of the deed, not 
only because D. wes privy in estate to P., but because he pur- 
chased with both constructive and actual notice of the pendency 
of this suit. Gould vy. Stanton, 16 Day 12. 
2. (Declarations of nominal plaintiff, after assignment.) In an 
action brought in the name of the payee of a promissory note not 
negotiable, for the benefit of the assignee, against the maker, the 
declarations of such payee, made after the assignment and notice 
thereof to the maker, are not admissible in favour of the defendant. 
Scripture v. Newcomb, ib. 588. 
3. (Former evidence of witness, where he has since become inte- 
rested.) Testimony taken under cath, and reduced to writing by 
the judge, on the first trial of the case, will be admissible in evi- 
dence, where the witness has since become interested in, and a 
party to the suit. Per curiam: The ordinary causes which 
incapacitate a witness from appearing in open court, and render 
his testimony admissible when reduced to writing on a former 
trial, are absence, death, insanity, sickness. To these may be 
added, an interest subsequently acquired in the event of the suit. 
Wafer v. Hemken, 9 Robinson 203. 
4. (Effect of receipt— Alterations in.) A receipt for money is not 
conclusive evidence against the person giving it. He may show 
that the money has not been received, or that he was induced to 
give it by misrepresentations. 

The design of the receipt may be proved by parol testimony, 
without producing the receipt itself, or accounting for its absence; 
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but, if the question be upon the receipt itself, by whom signed, or 
what are its contents, the receipt must be produced. 

And whether it be for money or specific articles, makes no dif- 
ference, 

As a general principle, erasures in a deed must be accounted 
for. Not so to a receipt, the production of which might be dis- 
pensed with, at the trial. Humphries v. M’Craw, 5 Pike 61. 


- (Same.) A receipt “in full” of an instrument sued on, though spe- 


cified an amount as paid, somewhat less than the amount really due, 
must be taken as prima facie evidence of what it imports; and as 
conclusive, unless shown to have been executed by mistake, or 
procured by fraud, or unless its veracity and conclusiveness is 
impeached in some other manner. 

And though it might not amount to a technical payment, so as 
to support a plea of payment, yet as the verdict attained the sub- 
stantial justice of the case, it was proper not to disturb it. 
Thompson vy. Lemoyne, ib. 312. 


EXECUTION. (Levy on articles exempt by law from execution 


and sale, passes no title.) The levy of an execution on property 
exempt from execution has no more effect as to a change of title, 
than a levy on the property of a third person. 

At any rate, the officer, who wrongfully takes such property on 
execution, cannot, as against the debtor, justify the taking, by 
virtue of the process. Williams v. Miller, 16 Day 144. 


- (Implement of trade.) <A horse, used by a tanner, is not an 


implement of trade, exempt from execution. Wallace v. Collins, 
5 Pike 41. 


EXECUTORS AND ADMINISi RATORS. (Evidence of renun- 


ciation.) ‘To constitute a renunciation of the trust of executor, an 
express declaration to that eflect, by the person appointed, is not 
requisite ; but his refusal to act as executor, may be implied. 

Where a person named in the will as executor with other per- 
sons, being a judge of probate, received the will for probate from 
the other executors, allowed it to be proved before him, approved 
it, and took bonds from such other executors for the faithful per- 
formance of their trust, and took jurisdiction of the settlement of 
the estate under the will: it was held, that these acts sufficiently 
evinced a renunciation of the trust, and were equivalent to an ex- 
press refusal to accept it. Ayres v. Weed, 16 Day 291. 
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FIXTURES. (As between landlord and tenant.) A tenant for 
years has a right to remove, during the term, but not afierwards, 
a building erected by him on the leased premises, for the purpose 
of carrying on his business. 

Where a tenant for years takes down and removes an old shop 
standing on the leased premises, and erects a new one on its foun- 
dation, for the same purposes, the use of a portion of the materials 
of the old shop in the construction of the new one, by such tenant, 
will not in law‘vest the title to the latter in the owner of the former, 
if the new shop is a different and distinct building from the old 
shop, and not the old one repaired, or reconstructed; the title to 
the new shop, in such case, turning on the question whether it is 
substantially and essentially the same building as the old one. 

Where a building was erected, by a tenant for years, partly on 

the land of A., his lessor, and partly on the adjoining land of B., 

a stranger, and so remained after the expiration of the lease; it 
was held, that although B. had a right to remove that part of such 
building which rested on his own land, he had no right to remove 
that part which was affixed to the freehold of A. Beers v. St. 
John, ib. 322. 

FRAUDS AND PERJURIES. (Agreement not to be performed 
within a year—Part performance.) On the 26th of October, 
1841, A. made a parol contract with B. to labour for him, one 
year, for 360 dollars, and to commence the service upon A.’s 
return from New York, which was to be in the course of a week 
or ten days thereafter. B., on the 9th of November following, 
after his return from New York, commenced his labour under the 
contract, and so continued until the 26th of June, 1842, when he 
left the employment of B. In an action of book debt, afterwards 
brought by A. against B., for his services, it was held, 1. that the 
contract not being one, which, by its terms, was to be performed 

within one year from the making thereof, and not being reduced 
| to writing, was within the statute of frauds and perjuries; 2. that 
the part performance of this contract by A., by serving under it 
more than six months, did not take it out of the statute so as to 
give it validity; 3. that being thus within the statute, it was not 

available to defeat the claim of A.; 4. that A.’s entering into B.’s 

service on the 9th of November, furnished no presumption to go 
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to the jury, that the parties recognised the contract as one per- 
fected and completed on that day. [One judge dissenting on the 
last point.] Comes v. Lamson, ib. 246. 

2. (Parol evidence to establish a trust.) Parol proof of the circum- 
stances under which land is purchased, by one person, and a 
deed taken to himself, for the benefit of another, is admissible, to 
show an implied or resulting trust. 

Parol proof of an express trust in the purchase of land, is not 
excluded, by the statute of frauds end perjuries, where there has 
been part performance, not only by the payment of the purchase 
money, but also by an entry and occupation under the contract, 
and expensive improvements upon the land. Church v. Sterling, 
ib. 389. 

HUSBAND AND WIFE. (Ante-nuptial contracts between.) 
Where A., in 1325, gave to B. a writing in these words: “In 
consideration of B.’s becoming my wife, I promise to give her at 
the rate of one dollar per week from the date of our marriage, so 
long as she remains my wife”’—([signed by A.;] the contem- 
plated marriage took place ; and B. lived with A., as his wife, until 
1843, when A. died; on a claim exhibited by B., to the commis- 
sioners on A.’s estate, for the sum due to her under the contract, 
it was held, 1. that commissioners upon insolvent estates have the 
powers of courts of law and of chancery ; 2. that the court, in con- 
struing the language of a written instrument, may take into view 
the situation of the parties and the subject matter of the transac- 
tion ; 3. that in this case, the contract being made in contemplation 
of marriage, and purporting to hold forth a benefit to B., a court 
of law would construe it as providing for the payment of a sum of 
money to her after the termination of the coverture, the amount 
to be ascertained by its duration; [one judge dissenting]; 4. that 
however a court of law might treat this contract, a court of equity 
would enforce it; consequently, the commissioners ought to allow 
the claim. Brown y. Slater, ib. 192. 

! 2. (Liability of separate estate of wife for her debts.) Wherea 

married woman, who has a separate estate during coverture, was 

furnished with articles suitable to-her condition in life, for the use 
of the house in which she dwelt with her husband and family, and 
both before and after the decease of her husband, who was insol- 
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vent, promised to pay for them generally, and also as soon as she 
received her dividends from a specified portion of her estate, in an 
action at law, brought by the vendor after the husband’s death, 
to recover the value of the articles so furnished, against the wife, 
the survivor, the covrt will not instruct the jury, that there was 
no evidence that the private and separate estate of the defendant 
was ever pledged originally for the payment of the plaintiff’s 
claim ; nor, that there was no evidence that the goods were fur- 
nished at the request, or upon the promise of the defendant. Gray 
v. Crook, 12 Gill & Johnson 236, 

3. (Gift to wife by stranger.) A gift of a chattel to the wife, by a 
stranger, vests the legal title in the husband, but it is presumed 
to have been given to her separate use; and equity upholds the 
gift by making the husband trustee. Howard et al. v. Menifee, 
5 Pike 668. 

INTEREST. (Where the right isin suit.) A court of equity will, 
at the suit of a creditor of an insolvent debtor, pursue property, 
the avails of his labour, in the hands of parties uniting with him 
to screen the same from his creditors, or in the hands of volun- 
teer purchasers from such parties. 





In a suit claiming under an adverse title, property which has 
been conveyed to trustees for the payment of debts, to which only 
the grantor and the trustees are varties defendants, a decree in 
the cause in favour of the plaintiff, does not bind the cestuis que 
trust. 

Tenants holding property which is the subject of controversy 
in a pending suit, are bound to pay interest upon the rents, though 
it is not ascertained, who is the party entitled to receive them. 
Commonwealth v. Ricks, 1 Grattan 416. 

JUDGMENT. (When judgment of court may be examined col- 
laterally.) Where a decree is a mere nullity, its invalidity may 
be shown collaterally in another suit ; otherwise where it is only 
reversible for error, when it is binding on the parties until reversed. 

The line which separates error in judgment from usurpation, is 
very definite, and denotes the cases reversible for error by an ap- 
pellate court, and such as may be declared a nullity. 

The errors of the court do not impair the validity of their judg- 
ments—they are binding until reversed. If there be a total want 
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of jurisdiction, the proceedings are a mere nullity and confer no 
right, and may be rejected when collaterally drawn in question. 

A court once obtaining jurisdictian of the parties and of the 
subject matter, has the right to decide every question arising in 
the cause ; and whether its decision be correct or not, until reversed 
it is binding in every other court. Evans v. Percifull, 5 Pike 424, 


JURY. (Competency of jurors to prove misconduct—Sealed ver- 


dict not to be regarded.) Where it is sought to set aside a ver- 
dict, for the mistake, irregularity or misconduct of the jurors, 
those jurors, though willing to testify, are not competent witness- 
es to prove such mistake, irregularity or misconduct. 

Where the jury, after the cause had been committed to them, 
and they had been in consultation thereon, came into court, and 
being called by the clerk, answered to their names; being then 
inquired of, whether they had agreed on a verdict, their foreman 
replied, that they had; but before the verdict was given to the 
clerk, the foreman handed to the judge a paper in these words— 
“In this case, the jury have agreed on a verdict, as handed in— 
the minority, however, desiring to have it understood, that they 
come in silent”—the judge read the paper, but not in the hearing 
of any person, and then remarked to the jury, that the verdict 
must be taken in, in the ordinary manner; it was then given to 
the clerk, was read aloud by him, and was ordered to be recorded ; 
this being done, the jury were requested to listen to their verdict 
as recorded; it was read to them accordingly ; and no objection 
was made thereto; on a motion in arrest of judgment, it was held, 
that these facts constituted no sufficient ground for setting aside 
the verdict. 

It is only the final opinion of the jurors, that is to be expressed, 
by their verdict ; and the only proper mode of giving their definitive 
assent to a verdict, is in open court, in answer to the usual inquiry 
made by the clerk. Meade vy. Smith, 16 Day 346. 


. (Same.) After a verdict has been rendered, it is not in the power 


of any number of the jurors, nor all of them, to deprive the party 
who has obtained it, of any advantage resulting therefrom. No 
declaration, though under oath, of any member of the jury, as to 
the reasons which led to the verdict, can be listened to. Digard 
v. Michaud, 9 Robinson 388. 
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8. (Grand jury—Proceedings and evidence before.) It is the po- 
licy of the law, in the fartherance of justice, that the preliminary 
inquiry before a grand jury should be conducted in secret. No 
evidence, therefore, will be received, for the purpose of vitiating 
an indictment, either from the grand jurors, or from the witnesses 

before them, or from any other person required by law to be pre- 
sent, as to the evidence given on such inquiry. 

The party accused, however, may be present, during the exami- 
nation of witnesses before the grand jury. 

In the preliminary inquiry before a grand jury, the same nicety 
in regard to legal evidence, is not required, as in the trial of causes 
before a petit jury. It seems, therefore, that the admission by a 
grand jury, of evidence not strictly legal, would not, if shown, be, 
of course, a sufficient ground of quashing the indictment. The 
State v. Fasset, 16 Day 458. 

LEGACY. (When specific—Parol evidence to explain latent am- 

biguity.) A bequest of “my East-Haddam bank stock,” is a 

specific legacy. 

A specific legacy is not to be taken for the payment of debts, 
until the general fund is exhausted. 

The testator gave to B., described in the will as the friend of 
his mother, and for many years a part of his father’s family, a 
life estate in his East-Haddam bank stock, and directed that the 
notes secured upon said stock should be paid by his executor, so 
far as it could be done consistently with his will; providing also, 
that said stock should be in discharge of his indebtedness to her, 
if enough for that purpose; and estimating his cotton goods as 
about enough to pay his debts. After giving sundry specific lega- 
cies, he disposed of the residue of his estate to C. and her son D., 
providing that C. should have exclusively the dwelling-house 
where she then lived, and that afier her death, the factory estate 
should be wholly the estate of D. It appeared, that just before 
the execution of his will, the testator became indebted to the East- 
Haddam bank, by two notes, amounting to 4600 dollars, collate- 
rally secured by a pledge of said bank stock, with a power of 
sale; which notes were unpaid, at the time of his death; that his 
debt to B. was 1530 dollars; that his other debts amounted to 
7143 dollars; that the value of the bank stock was 6320 dollars; 
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that the value of the cotton goods was 2400 dollars; and of his 
other personal property, 6581 dollars. Held, 1. that B. toek the 
bank stock subject only to the extinguishment of her debt against 
the estate, and that the machinery in the factory, as well as the 
other personal estate not specifically given, was to be applied to 
the satisfaction of the debt to the bank, before the bank stock 
could be resorted to for that purpose; 2. that parol evidence as to 
the condition of the testator’s property, was admissible to explain 
a latent ambiguity; but, 3. that the admission or exclusion of such 
evidence, in this case, would not vary the result. Brainerd v. 
Cowdrey, ib. 1. 

2. (Liability of specific legacies for debts.) The testator directed 
his lawful debts to be paid, estimating his cotton goods about 
enough for that purpose. He afterwards directed, that two notes, 
due to the East-Haddam bank, and secured by his bank stock, 
should be paid, by his executor, so far as might be, consistently 
with his will; and gave the use of such bank stock to B for life. 
He then gave all the rest of his property, real and personal, not 
necessary, or taken to pay his lawful debts, to C. and her son L.; 
—adding this clause—* it being understood, that C. shall have 
exclusively the dwelling-house where she now lives, so far as I 
am owner of the same; and after the death of C., the factory es- 
tate shall be wholly the estate of L., and his‘heirs, forever.” The 
cotton goods and other personal property, aside from the bank 
stock, were insufficient to pay the debts. Held, that the bank 
stock, though specifically bequeathed, was liable to be sold for the 
payment of debts, in preference to the real estate so devised. [By 
two judges, including the chief justice, against two, the other not 
sitting.] Jb. 498. 

LIMITATION. (Exception of absence out of the state.) Where 
the defendant, a debtor of the plaintiff, being a citizen of and domi- 
ciled within this state, and residing therein with his family, con- 
sisting of his wife and several children, and having property therein 
of greater value than the amount of the plaintiff’s demand, publicly 
left his family and property here, and went out of the state, at 
different times in two successive years, to one of the southern 
states, where he remained, each time, for the period of about eight 
months, for the purpose of taking charge of a store of goods, and 
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attending to the business thereof; intending, at his departure, and 
during his absence, a temporary absence only, and a speedy re- 
turn to his residence in this state, and without abandoning, or in- 
tending to abandon, his domicil here ; it was held, that the defend- 
ant, during such absence, was not “without this state,” within 
the meaning of the 8th section of our statute of limitations, and 
therefore, the time of such absence was not to be excluded from 
the computation of the time limited for bringing the action. [The 

chief justice dissenting.] Sage vt Hawley, ib. 106. 

| 2. (Acknowledgment.) The statement by one of the drawers of a 
promissory note, “that he supposed he would have to pay it, if 
the amount could not be got out of the succession of the other 
drawer,” is such an acknowledgment of the debt, as will inter- 
rupt prescription. Hays v. Marsh, 9 Robinson 26. 

3. (Same.) ‘To interrupt prescription, the ecknowledgment of the 
debt must be specific, and must apply to a particular debt. So 
with regard to the renunciation of a prescription already acquired, 
the renunciation being in the nature of the renewal of an obliga- 
tion ; and alihough it may be made tacitly, it must result from a 
fact giving a presumption of the relinquishment of the right ac- 

quired by the prescription, and such fact must be necessarily and 

strongly connected with the debt intended to be revived. Courte. 
bray v. Rils, ib. 511. 

4. (Part payment.) Part payment of a debt, either of principal or 

interest, within the period of limitations, forms a new point, from 

| which the statute will begin to run. 

: Part payment by one, before the bar attaches, will bind the 
other joint debtors—payment by one, is payment for all. Trustees 
R. E. Bank v. Hartfield, 5 Pike 551. 

MONEY HAD AND RECEIVED. (When voluntary payment 
cannot be recovered back.) UD. being the owner of an over-due 
note, made by A., in 1832, and indorsed by B., and secured also 
by a mortgage of B.’s real estate, C. in June, 1837, paid to D. 250 
dollars, to be applied in payment of the interest then due on such 
note, unless C. should pay the full amount of the note, and take an 
assignment thereof, with its mortgage security ; in which case the 
sum so paid was to go towards its purchase. Nothing farther was 
done in relation to this note, until October, 1838, when D. sold 
VOL, VI. 38 
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and assigned it, with «ae mortgage security, to E., for the amount 
due on it, deducting the 250 dollars paid by C. In February, 1839, 
E. brought a bill to foreclose the mortgage; making B., C. and 
others parties defendants; and afterwards, on the default of the 
defendants to appear, a decree of foreclosure was passed against 
them, for the whole amount of the note, without deducting the 250 
dollars paid by C. In an action for money had and received, 
afterwards brought by C. against D., it was held, that C. was not 
entitled to recover. Wolcott v. Reed, 16 Day 240. 

MORTGAGE. (When agreement will be construed a conditional 
sale, and not a mortgage.) Whenever a conveyance, assignment, 
or other instrument, transferring an estate, was originally intended 
between the parties as a security for money or any other incum- 
brance, whether the intention appears from the same or any other 
instrument, it is a mortgage. 

A conditional sale, if clearly proven to be a real sale, and nota 
mere transaction to disguise a loan, will be held valid, though every 
transaction of this sort is viewed with jealousy. 

Parol evidence is admissible to show that a deed absolute on its 
face, was intended as a mortgage. ‘This principle is peculiar to 
mortgages and trusts. 

It rests upon principles of policy and a sense of justice, and the 
extrinsic evidence is received, not to qualify or destroy the terms 
of the deed, but to establish the fact of a loan. ‘This fact estab- 
lished, makes it a mortgage. 

The constructicn is a question of intention: and to determine 
whether the instrument is a mortgage, the true question is, whether 
there is still a debt subsisting between the parties, capable of being 
enforced in any way, in rem or in personam. ‘The test is, in 
other words, whether the instrument is a security for the payment 
of any money, or the performance or non-performance of any act 
or thing. 

If the transaction resolves itself into a security, whatever be its | 
form, it is in equity a mortgage. If not a security, it is a con- 
ditional sale or an absolute purchase. 

The absence of a bond or covenant to repay the money will not 
make it the less a mortgage, if it is clearly established to be a 
security for a loan or the payment of a debt. 
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The line of discrimination between mortgages and conditional 
sales cannot be marked out by any general rule; but every case as 
to the true nature of the transaction and the intention of the parties, 
must be determined by its own circumstances. Johnson v. Clark, 
5 Pike 321. 

PARTNERSHIP. (Where real estate is held as partnership pro- 
perty.) B. contemplating a partnership connexion with C., in the 
business of manufacturing satinet cloths, and being the sole owner 
of the land, works, machines and implements suitable for that pur- 
pose, conveyed, on the 5th of May, 1836, one half thereof to C., 
for a consideration moving entirely from him in his individual 
capacity ; and on the same day, a partnership between B. and C. 
was formed and the property in question was subsequently used by 
them, for partnership purposes. Several other partnerships were 
afterwards formed and dissolved, of which B. continued to be a 
member, and by which this property continued to be used in the 
same business. In the articles of one of these partnerships, formed 
on the 14th of June, 1837, this property was referred to as real 
estate owned by the partners in common, B. owning one half, and 
the other partners the other half. During this period, the title 
which appeared upon the public records, was a tenancy in common; 
and there was no agreement that it should be considered otherwise. 
The value of the property was somewhat enhanced, by improve- 
ments upon it, and additions to it, made from the avails of the 
partnership business, principally, if not wholly, before the partner- 
ship of June, 1837, On the 11th of July, 1837, B. being indebted, 
in his individual capacity, to A., by a note for 787 dollars, mort- 
gaged to A., as security therefor, ‘one undivided half of a satinet 
factory, situate, &c., [describing the property in question,] together 
with the one half of all the machinery and other appurtenances 
thereunto belonging.” B. and C., at this time, owned a small piece 
of land adjoining the mortgaged premises, which was not, by 
express terms, included in the mortgage deed. In May, 1840, B. 
mortgaged to his partners the property previously mortgaged by 
him to A., to secure one half of the company debts, and a certain 
note for 643 dollars; and about the same time, B. became bankrupt, 
and absconded. He was then indebted to the partnership in a sum 
about equal to his interest in the property in question. Ona bill of 
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foreclosure, brought by A. against B. and the second class of incum- 
brancers, it was held, 1. that if the property in question was part- 
nership stock, when it was mortgaged by B.to A., and A. had notice, 
actual or constructive, of that fact, the solvent partners would have 
a lien upon it for the payment of debts due from the partnership, as 
well as for the balance due from B. to the partnership ; but 2. that 
in consequence of the conveyance from B. to C., in May, 1836, B. 
and C. became tenants in common of the property, as of real estate, 
and such they remained, notwithstanding the partnership and the 
use of the property for partnership purposes; 3. that the mortgage 
deed of July, 1837, from B. to A., conveyed the interest of B., not 
only in the factory building and the land covered by it, but in other 
land used with it, necessary or convenient for its use, as well as in 
the water privileges, implements, &c.; 4. that as this deed might 
convey the adjoining Jot, and there were no facts to show that it 
did not, the court could not pronounce it void, on the ground of its 
purporting to convey an undivided interest in a distinct and sepa- 
rate part of a larger parcel held in common. Frink v. Branch 
and others, 16 Day 260, 


. (Action of account between partners.) A. and B., having been 


the owners, as partners, of the works used by them in a manufac- 
turing establishment, including the land, buildings, fixtures, ma- 
chinery and tools, dissolved their partnership, in June, 1834. Each 
continued to be the equitable owner of an undivided moiety of such 
works ; but the legal title thereto was vested in B., and remained in 
him until October, 1839; when B. conveyed, by a quit-claim deed, 
an undivided moiety thereof to A.; who, immediately afterwards, 
mortgaged his interest to C.; and this mortgage is still outstanding. 
In September, 1840, D. and E., creditors of A., having obtained 
judgments against him, had their executions levied on his interest 
in such works, certain proportions of which were duly set off to 
them. From the dissolution of the partnership in June, 1834, to 
April, 1842, B. let out the works, and received the rents and profits, 
and accounted for a part thereof. During this period, B. also had 
in his hands certain accounts in favour of the late partnership 
against sundry persons, which he held for the purpose of collecting 
the sums due thereon, a part of which he had in fact collected. In 
an action of account, brought by A. against B., calling for B.’s 
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account from June, 1834, to April, 1842, to which B. pleaded never 
bailiff and receiver, it was held, 1. that this action would lie for the 
rents and profits accruing between the date of B.’s quit-claim deed 
to A. and the levy of the executions of D. and E; 2. that A.’s 
mortgage to C. did not affect A.’s rights, as owner of a moiety of 
the property; 3. that A. was not precluded from sustaining this 
action, because he had only an equitable title; or because, after the 
levy of the executions, there were more than two co-tenants; or 
because the proof did not show, that B. was the bailiff of A., dur- 
ing the whole of the time alleged; 4. that it was not a ground of 
defeating the action, that the declaration called for an account of 
a part only of the property, that belonged to such works; or because 
the defendant was called upon, in several counts, to account for as 
many distinct trusts, when there was in fact but one trust. Lacon 
v. Davenport, ib. 331. 

(Dissolution of, and consequences.) Wherever the conditions of 
a partnership are incapable of being fulfilled, or the fruits arising 
from it cannot be properly enjoyed; a good cause for renunciation 
is furnished. 

Equity often declares partnerships utterly void in case of fraud, 
imposition, and oppression, in the original agreement; or decrees 
a dissolution of partnership unobjectionable in its origin, but which 
subsequent causes have rendered onerous and oppressive. 

Cases of gross misconduct, want of good faith, or criminal want 
of diligence, or such cause as is productive of serious and per- 
manent injury to the partnership concerns, or renders it imprac- 
ticable to carry on the business, is good ground for a dissolution at 
the suit of the injured partner. 

So habitual drunkenness, great extravagance, or unwarrantable 
negligence in conducting the business of the partnership, justifies a 
dissolution ; but it must be a strong aud clear case of positive or 
meditated abuse, to authorize such a decree. 

For minor misconduct and grievances, if they require redress, 
the court will interfere by injunction. 

Where the articles of partnership were, that one partner was to 
furnish funds for keeping up the supplies, when in his power to do 
so; and the other partner to attend to selling the goods, while he 
remained at home; it is clear that the parties never contemplated 
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that slight neglect, or accidental failures of either to keep his en- 
gagements should operate a dissolution—but only unequivocal 
demonstrations of gross acts of abuse or misconduct, where the 
injury would be imminent and irreparable. 

Under such an agreement, occasional absence from the state, of 
one partner, where the other makes no objection, or detention from 
home by sickness of his family, does not warrant a dissolution ; 
nor does the fact that the partner so absent was not, generally, a 
very profitable or attentive partner. 

A partnership to continue during the pleasure of the contracting 
parties, is strictly a partnership at will. 

But to enable one partner to dissolve such partnership at his will, 
the renunciation must be made in good faith, and not at an un- 
reasonable time. 

Renunciation is held not to be made in good faith, where one 
partner renounces in order to appropriate to himself the profits 
which the firm is entitled to receive. 

Audit is made at an improper time, when the things are no 
longer entire that were of consequence to the partnership, and which 
should have deferred the dissolution. 

A partnership for a limited time, cannot be dissolved at the mere 
pleasure of one partner, within the time prescribed. On the con- 
trary, it can only be dissolved from just motives, and for a rea- 
sonable cause. 

Semble: 'That such partnership cannot be dissolved, in any case, 
by one partner sua sponte, but only by decree of a court of equity. 

The partner who breaks off the partnership with an unfair design 
or for selfish objects, discharges his co-partners from all liabilities 
to him, but does not thereby free himself from his obligations to 
them. 

When he quits the partnership that he may buy for himself what 
the partnership has a right to purchase, or that he may make a 
profit for his own advantage, and to their prejudice, he is answer- 
able to the community for the loss and damage; and so, if he quits 
at an unreasonable time, which occasioned a deprivation of profit 
to the cornmunity, he must repair and make good such loss. How- 
ell v. Harvey, 5 Pike 270. 

4. (Effect of lapse of time upon remedies between in equity.) Where 
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a partnership is stated in a bill, and confessed by the answer, the 
general rule is, that au account is of course, unless the party has 
slept upon his rights. 

Lapse of time may bar the right to demand an account. Qr.: 
must this defence be relied on in the answer to be available to the 
defendant. 

A partnership was dissolved by the death of one partner in 1825; 
frorn 1821 to that period, the other partner had been entrusted to 
wind up the concern, at an annual salary, but no administration 
was taken out upon the deceased partner’s estate until 1832, and 
the bill was filed in 18387. Under such circumstances, lapse of 
time is not a bar to a bill filed for an account by the administrator 
of the deceased partner. Glenn v. Hebb, 12 Gill & Johnson 271. 

PATENTS FOR ORIGINAL INVENTIONS, (Jurisdiction of 
state court— When licensee can controvert the patentee’s right.) 
Though the validity of a patent right, when directly adjudicated 
upon, is within the exclusive jurisdiction of the courts of the United 
States, yet when it comes in question collaterally, it is a subject of 
inquiry in the state courts, 

The taking by B. of a license from A., to use a patent right for 
a limited time, cannot be considered as an acknowledgment by B. 
of a right in A. beyond the termination of the license. 

Where it was stipulated by A., in a covenant between him and 
B., that B. should be entitled to use A.’s patent right three days in 
a week until the 27th of December, and that A. would not prose- 
cute any action against B. for any former violation of A.’s right— 
provided B. should not run his machine after the 27th of Decem- 
ber, or by any other machine, infringe A.’s right, during its con- 
tinuance; it was held, that such proviso, thus introduced to limit 
A.’s covenants, did not operate as an estoppel against B., to pre- 
vent him from showing the truth in regard to the validity of the 
right claimed by A. Rich and another v. Hotchkiss, 16 Day 409. 

PLEADING. (Judgment upon issue in plea of abatement.) If an 
issue in fact be joined on a plea in abatement, and tried by the 
jury, and found against the defendant, the judgment should be pe- 
remptory, and not respondeas ouster ; and if the judgment, in such 
case, be respondeas ouster, and not peremptory, it is erroneous. 
Alling v. Shelton, ib. 436. 
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2. (Assignment of breaches— What defects cured by verdict.) In 
an action of debt on bond, conditioned for the performance, by the 
defendant, of a certain award, setting forth the condition, and 
stating, that the award directed, that the defendant should pay the 
outstanding debts of the firm of D. & D., should indemnify the 
plaintiff against the outstanding debts of the firm of D. & R., and 
should pay to the plaintiff a certain sum of money, the breach 
alleged was, that the defendant, though often requested, had not 
paid said debts of D. & D., nor indemnified the plaintiff against 
said debts of D. & R., nor paid to the plaintiff said sum of money. 
After a verdict for the plaintiff on certain special issues, relating to 
the validity of the award, on a motion by the defendant in arrest of 
judgment, it was holden, 1. that there could not be a breach of this 
bond, without a non-performance of the award, considered in regard 
to its legal effect ; 2. that as the declaration specifies no time when 
the acts mentioned in the award were to be performed, no breach 
of duty, by the defendant, in relation to those acts, was shown, 
and consequently, no cause of action thereby accrued to the plain- 
tiff; 3. that as the declaration did not state, that any, or if any, 
what debts were due from said firms, nor that the plaintiff had been 
damnified on account of the debts of D. & R., there was not that 
certainty, which is requisite in the assignment of breaches; 4. that 
these defects were not cured by verdict. 

In assigning a breach of the condition of a bond, it is not suffi- 
cient to negative performance in the words of the condition, unless 
this necessarily amounts to a breach of such condition. 

A defect in any pleading, whether of substance or form, which 
would have been fatal on demurrer, yet if the issue joined be such 
as necessarily required, on the trial, proof of the facts defectively 
stated or omitted, and without which it is not to be presumed, that 
either the judge would direct the jury to give, or the jury would 
have given, the verdict, such defect is cured by the verdict. 

But a defect in some collateral parts of the pleadings, that were 
not in issue between the parties, so that there is no room to presume 
that such defect was supplied by proof, is not aided by verdict. 
Dale v. Dean and another, ib. 579. 

3. (What defects are cured by pleading over.) Although, in a 
plea of justification by a constable, under an execution issued by a ' 
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justice, the authority, commission, and jurisdiction of the justice are 
not averred with that particularity necessary at common law, nor 
the execution very artificially described, yet, if the plea states 
sufficient facts to constitute a justification, and necessarily implies 
that the judgment was rendered on a debt or contract, the plaintiff 
should have presented his objections to the plea by demurrer. 

If he replies, the defects are cured, and he cannot, on demurrer 
to the replication, go back to the plea. Wallace v. Collins, 5 
Pike 41. 

4. (Plea puis darrein continuance.) It is a good plea in bar, puis 
darrein continuance, in a suit on a bill, that the instrument has 
been, since the commencement of the suit, assigned, transferred, 
made over, and delivered to a third person by the plaintiff, for 
value received ; with a traverse that the plaintiff has any right or 
title to the bill. Gray v. The Real Estate Bank, ib. 23. 

5. (When irregularity in plea is to be taken advantage of by de- 
murrer or by motion to strike it off.) In an action on contract, a 
discontinuance as to one defendant regularly served with process, 
is a discontinuance as to all. 





a 


But if the other parties subsequently demur or plead, they waive 
the objection, and remain in court. 

A plea can be stricken from the files under peculiar circum- 
stances. For instance, a dilatory plea, after appearance, and 
special imparlance ; or after a party has pleaded to the action, or 
done some other act, waived the right so to plead; a plea not sworn 
to, where affidavit is necessary; a plea not signed by counsel, &c. 

But a plea which merely sets up a defective defence, or a defence 
defectively stated, should always he met by demurrer. Sillivant 
v. Reardon, ib. 140. , 

6. (Pleading in covenant.) Where the language of a contract is 
equivocal and ambiguous, regard is always to be had to the subject 
matter about which the parties are stipulating, and such a construc- 
tion of the terms used is to be adopted, as will carry their intention 
fully into effect; but where a party expressly contracts as security, 
he is not to be treated as principal. 

The rule is well settled, that where the interest of the parties is 
several, and the language of the covenant is joint, the right of 
action founded upon it is several. Where the interest is joint, the 
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7. 


action must be joint, though the covenant in terms appears to be 
joint and several. 

The breach assigned in covenant should be within the terms or 
the legal effect of the instrument declared on. 

Where M. gave his receipt under seal for the purchase money 
of a slave for a term of years, sold by him; and in the same instru- 
ment stipulated to give a good title when called on; and D. also 
sealed the same paper, prefixing the word “security” to his name: 
this was held not to be the joint covenant of both, nor the joint 
and several covenant of each to convey a good title. ‘That M. was 
the principal, and D. the surety; the title was to be conveyed by 
M., and not by D., who had no title. 

Neither was this a joint covenant that M. should convey, nor a 
covenant to deliver the negro. 

The covenant in this case to convey the title was the covenant 
of M. alone; and ihe covenant of D. a several one in the character of 
security, that M. should make the title when called on for that 
purpose. Slater v. Magraw, 12 Gill & Johnson 265, 
(Pleading in penal action.) In an action of debt to recover a 
statutory penalty, the defendant moved in arrest of judgment, 
because*the declaration did not conclude “against the statute in 
the case made and provided ;” nor contain any “‘ averment that the 
offence was committed contrary to the statute on which the suit 
was brought,” nor any “averment that the offence was committed 
contrary to any statute,” but held, that the words “whereby and 
by force of the statute in such case made and provided, the said 
sum became forfeited” found in the nar, were a sufficient compliance 
with the rules of pleading. Doyle v. The Commissioners of Bal- 
timore county, ib. 485. 


RELEASE. (Effect of covenant not to sue.) Where B. covenanted 


with P. not to sue or molest him, in his person or estate, for any 
estate or act in relation to any estate of A. (P.’s intestate), or for 
any property assigned by A. to B., and to save P. harmless there- 
from; in a suit subsequently brought by C. against D. touching 
some of the estate mentioned in B.’s covenant, it was held, that 
although these writings would, as between the parties thereto, 
have the effect of a release, to prevent circuity of actions, yet they 
were personal between them, and did not affect any claim of C. 
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against D. in relation to such estate. Gould v, Stanton et al., 16 
Day 12. 

SALE. (Contract for sale of goods upon false and fraudulent repre- 
sentations, does not puss property.) Where A., wishing to purchase 
goods on a credit from B., and having made an unsuccessful ap- 
plication to B. for that purpose, went again to B.’s store, and com- 
plained to C., a clerk employed by B. in his business, that he, A., 
was not trusted before; and represented that he was doing a good 
and safe business, and that his note was sure to be paid; after 
which, A. seeing B. in an adjoining room, the door being open, 
passed to him, and addressing to him similar representations, suc- 
ceeded in obtaining the goods from him, before he had had any 
communication with C.; these representations being false and frau- 
dulent, B. brought trover for the goods sold; on the trial of which 
it was held, that the representations made by A. to C., and not 
commupicated to B. before the sale, were admissibie to show the 
character of the transaction. 

It is now a settled rule of law, that if a person purchases goods 
with a preconceived design not to pay for them, the vendor has a 
right to treat the sale as void. 

If there be any exception to this rule, it is either where there 

has been some fault in the vendor, other than that he has been 
deceived by the fraua of his vendee; or where the goods are holden 
by a bena fide purchaser; or where trey have been seized by a 
creditor of the vendee, for a debt which accrued after the fraudu- 
lent purchase, and upon the credit of such goods. Thompson and 
another v. Rose, ib. 71. 
SHIPPING. (Mortgage of ship—Rights of part owners as to pos- 
session and employment.) ‘Though the mortgagee of a vessel not 
in possession, is not liable for disbursements, nor entitled to profits; 
yet where A., a part owner, made an assignment of his interest to 
B., by an instrument purporting to be an absolute conveyance, for 
a specific purpose, authorizing B. to sell such interest and app'y 
the proceeds, and providing that the surplus, if any, should be 
paid over to A.; it was held, that B.’s interest was not that of a 
mortgagee. 

And it did not vary the character of the conveyance, in such 
case, that part of the consideration was the assumption by B, of 
certain responsibilities of A., which B. might fail to pay. 
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When a part owner of a vessel conveys his interest to one who 
does not take actual possession, but no one claims possession 
against him, the possession of the other part owners may be consi- 
dered as the possession of the vendee. 

Where there are several owners of a vessel, the major interest 
is to direct its employment. 

If a part owner is unwilling to submit to the decision of the ma- 
jor interest, a court of admiralty, on his application for that pur- 
pose, may protect him from loss, by requiring security. 

If a vessel be sent on a voyage, by the major interest, and the 
minority neither apply to a court of admiralty for security, nor 
take any part in the voyage, they must bear their proportion of 
the expenses, and are entitled also to their proportion of the profits. 

On a bill for an account, under such circumstances, by the 
minor owner, against the ship’s husband, the rule of accounting is 
the actual net profits of the voyage. Gould vy. Stanton et al., ib. 
12. 

2. (Power of the master.) The master of a vessel is not the general 
agent of the owners; but his authority is limited to the objects and | 





purposes of the voyage. He can bind his owners personally, or 
hypothecate the vessel, only for repairs or supplies necessary for 
the prosecution of the voyage, or the safety of the vessel; and it 
is incumbent on the lender of money to the master, for these pur- 
poses, in au action against the owners, to show the necessity of 
the loan. : 

A., the master of a vessel, bound from New York to Apalachi- 
cola, was obliged, by stress of weather, to put into Charleston for 
repairs and supplies, the vessel being in a leaky condition, On 
the 29th of August, A. procured 420 dollars for these purposes, 
by a loan on bottomry from C. Between that time and the 7th of 
October, B. was appointed master in the place of A., with no other 
authority to bind the owners, than that which is implied in the re- 
lation of master and owners. On the day last mentioned, B. bor- 
rowed of D. 420 dollars, with which he took up the bottomry bond 
to C.; and immediately afterwards, he, with the vessel, left Charles- 
ton, on the voyage homeward. In an action brought by J). against 
the owners, to recover the money so loaned, it was held, that the 
defendants were not liable; such change of responsibility not grow- 
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ing out of the necessities of the voyage or the safety of the vessel. 
[One judge dissenting.] Merwin v. Shailer et al., ib. 489. 

3. (Same.) The master of a vessel is authorized, under his general 
powers, to make a contract of affreightment, and the owner is 
bound to perform any lawful agreement he may enter into, relative 
to the usual employment of the vessel. Bergerot v. Farish, 9 
Robinson 346. 

STATUTES. (Principles of construction.) Where the object of the 
legislature in passing a statute, was the suppression of a great 
moral evil, the construction of it should be benign and liberal, and 
not so restricted as to leave much of the mischief designed to be 
suppressed, the chance of still being successfully pursued. 

The title and preamble of an act are, strictly speaking, no parts 
of it, though they may be resorted to in explanation of the enact- 
ing clause, if it be doubtful; or to restrain its generality, when it 
would be inconvenient if not restrained. Lucas et al. v. M’ Blair 
et al., 12 Gill & Johnson 3. 

2. (Same.) Although the right of expounding laws belongs to a dif- 
ferent department of the government than the legislature, still the 
sense of the legislature, subsequently expressed upon the subject 


of laws of doubtful import, is a circumstance not entirely to be 
disregarded. 





ee 


An act or charter of incorporation is nothing more than an offer 
until consummated by acceptance. 

Where by act of assembly a penalty or forfeiture is created for 
the benefit of a particular county of the state, it is competent for 
the legislature to release or remit it after the forfeiture has occurred. 

Such a releasing act is not an ex post facto law, nor a law im- 
pairing the obligation of contract. ' 

A county is an integral part of the state, or portion of the body 
politic, and money received by her, would belong to her as public 
property, in her public political capacity, to be applied exclusively 

to the public use. 

A county, as a member of the political family, has a right to 
participate in the legislative council of the state, but the will of the 
majority, when expressed according to the forms of the constitu- 
tion, is obligatory upon her, and to that will, as the rule of her 
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conduct, she is bound to submit with becoming deference and 
“respect. 

A county is one of the public territorial divisions of the state, 
established for public political purposes, connected with the admi- 
nistration of the government—the money it receives in that cha- 
racter is public property, to be used for public purposes only, and 
not for the use of its citizens individually. In that relation they 
would have no immediate interest, and could assert no title. 

No penalty incurred during the continuance of a law can be 
enforced after its expiration or repeal, without a saving clause or 
special provision to that effect. 

A contract made by the state, for ‘he use and benefit of one of 
its counties, is not within the purview of that part of the constitu- 
tion of the United States, which prohibits a state from passing any 
law impairing the obligation of contract, so far as to prevent the 
legislature from releasing it at pleasure, or discontinuing an action 
brought for its enforcement in the name of the state. 

To declare an act of a co-ordinate department of the govern- 
ment an unwarrantable assumption or usurpation of power, because 
it is a violation of a constitutional provision, is an exercise of the 
judicial office of a grave and delicate nature, which never can be 
warranted but ina clear case. The State of Maryland v. The 
Baltimore and Ohio Rail-road company, ib. 400. 

SURETY. (Liable though not known to the creditor.) Where a 
party binds himself to become the surety of a third person on his 
obligation to plaintiffs, the latter may enforce the obligation, though 
previously ignorant of the existence of any such contract. M’Ke- 
rall et al. vy. M’Millan et al., 9 Robinson 19. 

2. (When discharged by indulgence to principal debtor.) A surety 
is not discharged by forbearance, or delay in suing his principal. 
It is only when the creditor, by giving time to the debtor, deprives 
the surety of the means of insisting on immediate payment, in 
case he pays the debt and is subrogated to the rights of the credi- 
tor, that the surety is discharged. Warfield v. Ludewig, ib. 
240. 

3. (Subrogation.) It does not necessarily follow that one who ad- 
vances money for a debtor to pay his creditor, and in fact pays 
the money to the creditor for the debtor, is either a purchaser of 
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the debt or a mere volunteer. Upon the fact appearing, that the 
debtor had agreed to execute a mortgage for his security, and that 
the judgments against him should be assigned by way of security 
to the party making the advance, he would be considered as an 
agent in making the payment. 

A mere volunteer, without any authority, undertaking to dis- 
charge a debt, does not succeed to the rights of the party whose 
debt he so discharges. 

Where a security paid the debt of his principal under judgment, 
by money borrowed from a third party, to whom the creditor as- 
signed the judgment against the security for his indemnity, a bill 
filed by the security against his principal (now deceased) to sub- 
ject his real estate to sale for the payment of debts, will arrest the 
running of the statute of limitations both as respects the security 
and the third party, who only became a party to the cause in 
equity by amendment, some years after the filing of the original 
bill. 

The right of set-off is reciprocal, and mutual claims, and such 
as are in the same right, can alone be set off. 

A security who pays the debt of his principal at par in depre- 
ciated bank notes, can only recover the amount given for them, 
and in the absence of such proof, the payment will be estimate 
at the current market price at the time of the payment. 

Securities in a bond who pay off the debt, may recover sepa- 
rately the sums respectively paid by them, and the evidence which 
one of them may have to rebut the plea of limitations, does not 
necessarily enure to the benefit of the other surety. Hall v. 
Creswell, 13 Gill & Johnson 37. 


TENANTS IN COMMON. (Imp?ovements by one tenant in com- 


mon—Partition.) H. and W. being tenants in common of a cer- 
tain parcel of land, W., with the consent of H., erected, at his 
sole expense, a store thereon, permanently annexed to the free- 
hold; in an action of partition, brought by W. against H., alleging 
that the plaintiff and defendant were joint owners, in equal moie- 
ties, of the land, and that the plaintiff was the sole owner of the 
store, to which the general issue was pleaded, it was held, that in 
the absence of any special agreement between the parties, the store 
could not be treated as the separate property of W.; and no such 
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agreement being shown, W. was not entitled to a verdict on the 
issue joined. [By three judges against two.] Baldwin vy. Breed, 
i6 Day 60. 


TRESPASS. (Where the action is for trespass committed by de- 


Jfendant’s cattle.) He who has the care and custody of sheep, 
for the purpose of depasturing them, is liable for damage done by 
them, in the same manner and to the same extent, as the owner. 

Where the defendant’s sheep, while trespassing upon the plain- 
tiff’s land, commingled with the plaintiff’s sheep, and communi- 
cated to them a dangerous disease, of which many of them died ; 
and no sufficient justification was shown for the trespass ; in an 
action of trespass qu. cl. fr. it was held, 1. that evidence of such 
communication of disease, was admissible, to affect the damages ; 
and that the plaintiff was entitled, in such action, to recover dam- 
ages, for the loss of his sheep, as well as for the breach of his 
close ; 2. that in order to recover such damages, it was not ne- 
cessary for the plaintiff to prove, that the defendant had know- 
ledge of the diseased state of his sheep, at the time the disease was 
imparted ; but 3. that it was competent to the plaintiff to prove 
such knowledge of the defendant, to enhance the damages, with- 
out any allegation to that effect in the declaration. 

Where the defence to an action for a trespass, committed by 
the defendant’s cattle, upon the plaintiff’s land, was, that the cat- 
tle entered from the adjoining field of the defendant, through the 
plaintiff’s insufficient fence; it was held, that the plaintiff might 
show, that such cattle were unruly ; and that this, when proved, 
repelled the defence. Barnum v. Vandusen, ib. 200. 


2. (Whena judge is liable.) To charge a judge and those who 


act in obedience to his mandate, as trespassers, he must have as- 
sumed an unwarrantable jurisdiction of the matters in dispute ; all 
his acts in such case are but the acts of a private person, and his 
judgments coram non judice, and mere nullities. Being nullities, 
his acts amount to usurpation and oppression, and he must be 
held answerable for such criminal conduct. He is excused for 
mistakes or errors of judgment. Welsh v. Lloyd, 5 Pike 367. 


TROVER. (No demand and refusal necessary in case of tortious 


taking.) As against the owner of property, the taking of it, by 
an attachment against another person, is a tortious act, constitut- 
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ing a conversion, without demand and refusal. Meade vy. Smith, 
16 Day 347. 

2. (In case of goods seized under attachment.) An attacning cre- 
ditor, who has not parted with his property upon the credit of the 
goods fraudulently purchased, does not stand upon the same 
ground as a bona fide purchaser. 

The seizure of goods fraudulently purchased, on regular pro- 
cess in favour of a creditor of the vendee, is not a tortious act; 
and a demand by the vendor, accompanied by a statement of his 
title, is necessary to entitle him to sustain trover against the officer. 

But if upon such demand being made, there is an unqualified 
refusal, by the officer, to deliver the goods, without requiring any 
evidence of the vendor’s title, or expressing any doubts concerning 
it, the jury may presume a waiver of any information on that 
subject. 

A refusal to deliver goods, upon a demand duly made, is prima 
facie evidence of a conversion. 

If an officer, attaching goods subject to the lien of a common 
carrier for freight, pay that freight, that he may get the goods 
into his possession, he, in respect to the lien, stands in the place, 
and has the rights, of such common carrier. 

But if an officer entitled to such lien, on demand of the goods, 
make an unqualified refusal, without any claim of lien, he cannot 
afterwards set up such lien as a defence to an action of trover for 
the goods. Thompson v. Rose, ib. 71. 

TRUSTS. (Purchase by trustee of trust property.) A purchase 
of land by an executor, at a sale made by himself as such, is a 
violation of his duty as trustee; and an invasion of the rights of 
his cestuis que trust ; who are entitled to relief in a court of equity. 

The general rule in such cases is, that though the sale may 
have been irregularly and fraudulently conducted, and the pro- 
perty sold for less than its value; the proper mode of relief, is not 
to subject the trustee to the payment of the actual value of the 
land at the time of the sale, upon the conjectural estimate of wit- 
nesses; but at the election of the cestuis que trust, to direct a re- 
sale at a proper upset price. 

A mere depreciation since the trustee’s purchase, in the mar- 
ket value of the property, arising from a change in prices, does 
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not warrant an exception to this general rule. Bailey v, Robin- 
sons, 1 Grattan 4. 

2. (Allowance for expenses—Duty to keep accounts.) A trustee 
ought not to encounter expenses, impairing the principal of c. q. t. 
estate, without the approbation of a court of chancery. 

Expenses which a trustee must necessarily encounter, and 
which can be clearly and satisfactorily seen by the court, ought 
to be allowed, as the court on application at the proper time would 
have allowed them. 

If a trustee has mixed trust property with his own: kept no ac- 
counts of the produce of the labour of slaves held in trust, nor of 
their clothing and maintenance, nor of the clothing of his c. q. t.; 
then by reason of his own misconduct and negligence, he is liable 
to have his expenses set down at their lowest estimate. 

When it was in question what allowances should be made a 
trustee for raising infant slaves, and the same estate had been un- 
der the care of a receiver of the court, when similar expenses had 
been incurred, the court as against a delinquent trustee who has 
kept no account, considered the actual disbursements of the receiver 
as furnishing a better guide to truth and justice, than an average 
of the opinions and estimates of witnesses, of what, in their judg- 
ments, would be a fair price. Hatton v. Weems, 12 Gill & John- 
son 85. 

VENDOR AND VENDEE. (Purchaser bound to prepare the 
deed.) Where A. sold land and agreed to convey the same by a 
particular day, the purchaser and not the vendor, is bound to pre- 
pare and tender the deed. ‘The purchaser cannot maintain an 
action for a breach of contract, without having tendered a con- 
veyance and the purchase money. 

The expense of the conveyance must be borne by the purchaser, 
unless there is an express stipulation to the contrary. Byers v. 
Aiken, 5 Pike 419. 

2. (When defence of fraud can be set up.) Where A. purchased 
land of B. and executed notes therefor, there being, at the time, 
judgments in the same county, which were a lien on the land, and 
the vendor promising to pay the judgments, if the vendor fails to 
do so, this gives the vendee no right to enjoin the payment of the 
notes to an innocent assignee, when the land is afterwards sold 
under the judgments. 
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Declarations or admissions are slight circumstances, and those 
of an assignor prove nothing against his assignee. 

Though the vendor defrauded the vendee, yet, if the vendee, 
before and after the transfer of the notes, assured the assignee 
that they were good, and that he would pay them when they fell 
due, he can have no relief. 

The agreement of the vendee, to permit the notes to be assigned, 
by which the assignee might suffer loss or prejudice, is a valid 
consideration, sufficient to protect them as innocent purchasers. 
M’ Lain vy. Coulter, ib. 13. 

3. (Same.) If a purchaser wishes to rescind a contract of sale, he 
must put, or offer to put, the vendor in the same situation he was 
in before the delivery of the property—he will not be allowed to 
retain the property and protect himself against the payment of the 
purchase money, for want of consideration on the ground of fraud. 

Where plea of fraud fails to allege that defendant returned, or 
offered to return, the property, it is bad; and so if there be no 
averment that the property was entirely worthless. . 

Where a vendee relies upon the warranty of title, there must 
be a recovery by the real owner, before an action for breach of 
contract can be maintained. It is in the nature of an eviction, 
and the pleading should show that the vendee has been lawfully 
deprived of the property. 

It would be unjust to permit the vendee to enjoy the benefit of the 
property, and put his vendor at defiance. Hynson et al. vy. Dunn, 
ib. 395. 

4. (When want of title a defence as between.) Drennen sued Boyer 
& Clark on a bond given by them for the purchase of land. Boyer 
& Clark plead that Drennen was not the sole, but joint owner, 
with others, of the land—this is no bar to the action. It is suffi- 
cient if the plaintiff is able to make good title when the purchase 
money is paid or tendered. 

A parol promise to convey land is a sufficiest consideration to 
sustain a bond given for the purchase money—the contract being 
to convey when the money is paid. Drennen vy. Boyer & Clark, 
ib. 497. 

5. (Lien for purchase money.) A father, seized of land, conveyed 
it in fee to one of his sons, but retained possession, and about a 
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year after agreed with him in writing, under the seal of both par- 
ties, that the father should retain, use and -ultivate the land at a 
nominal rent during his life, and if his widow survived him, she 
should retain part of the dwelling house, with a garden, for her 
life. ‘The son agreed on his part, to execute bonds to his brothers 
and sisters for the payment of four-fifths of the value of the land, 
to become due after the decease of his father, being the balance 
of the whole purchase money. The son executed the bonds to his 
four brothers and sisters, and the father continued in possession 
from 1824 to 1838, the time of filing the bill, meanwhile the son 
became an insolvent debtor, and conveyed the land to trustees for 
the benefit of his creditors under the insolvent laws, among whom 
were various judgment creditors. The agreement between the 
father and son was neither acknowledged nor recorded, and pend- 
ing a bill filed by the father, brothers and sisters, to prevent a 
sale of the land until their bonds were paid, the father died. Held 
that a lien existed for the payment of the bonds out of the proceeds 
of the land, as against the son, his trustees and judgment and 
general creditors. Repp v. Repp, 12 Gill & Johnson 341. 

6. (Sale of land by the acre.) On a sale of land by the acre, the 
written terms of sale, after stating the quantity to be believed to 
be 1049 acres, proceeded thus, “the purchaser will be bound to 
pay for that quantity, unless he shows, by a survey made at his 
own expense, within twelve months, that the quantity is less; in 
which case, if notice shall have been given of the time of the sur- 
vey, the bonds (for the purchase money) shall be credited for the 
deficiency.” The land was surveyed within twelve months, and 
there appeared to be but 8624 acres; but no notice of the survey 
was given. Held, nevertheless, that the purchaser is entitled to 
relief for the deficiency; though the survey made, is not to be 
taken as ascertaining its extent, ‘That must be ascertained by a 
survey, of which the parties interested have notice. Neal vy. Lo- 
gan, 1 Grattan 14. 

WILL. (Presumption of revocation.) A person having made a 
will, which he had in his possession; and on his death, the will not 
being found ; in the absence of all proof that he, or any other per- 
son, had destroyed it, it is to be presumed to have been destroyed 
by himself. Appling v. Eades, 1 ib. 286. 
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2, (Signature and execution of.) A will wholly in the handwriting 
of the testator commenced—“I, J. W. of the county of H. and 
state of Virginia, calling to mind the uncertainty of human life, 
and being desirous to dispose of all such estate as it hath pleased 
God to bless me with, I give and bequeath the same in manner 
following.” He then proceeded to dispose of the whole of his 
estate, real and personal, aud concluded thus—“ In witness where- 
of, | have hereunto set my hand, this day of 1841. 

“‘Signed and acknowledged in presence of . 

The blank for the date was not filled up, and the testator’s name 
was not subscribed to the paper, nor were there any attesting wit- 
nesses. Held, the will not well executed. 

The finality of the testamentary intent must be ascertained from 
the face of the paper, and extrinsic evidence is not admissible, either 
to prove or disprove it. 





The signing a will, to be a sufficient signing under the statute, 
must be such as upon the face, and from the frame of the instru- 
ment, appears to have been intended to give it authenticity. It 
must appear that the name written was regarded as a signature, 
and that the instrument was complete without farther signature, 
and the paper itself must show this. Waller v. Waller, ib. 454. 

3. (Nuncupative wills.) Nuncupative wills are not favourites of 
the law. 

The factum of a nuncupative will it requires to be proved, by 
evidence more strict and stringent, than that of a written one in 
every single particular. 

The testamentary capacity, and the animus testandi, at the 
time of the alleged nuncupation, must appear by the clearest, and 
most indisputable testimony. 

A will made by interrogatory, may be valid; but when so made, 
the court must be more upon its guard against importunity, more 
jealous of capacity, and more strict in requiring proof of spontaniety, 
and volition, than it would be in an ordinary case. 

A nuocupative will which contains no bequests, which merely 
appoints an executor, is not subject to the operation of the statute 
of frauds in relation to such testaments; nor to that of the act of 
1810, chap. 34. 

A written will, by the statute 12 Car. 2, chap. 24, is indispen- 
sable to the appointment of a testamentary guardian, 
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When the want of mental capacity to make a will, is urged as 
the ground of objection to the probat of a nuncupation, it is the duty 
of the party offering such will, to prove such capacity by the clear- 
est testimony. 

Where the testimony leaves the mind in a state of doubt as to 
the capacity of the testator to make a nuncupative will, it is the duty 
of the orphans’ court not to admit it to probat: 

Where a nurcupative will is drawn from the decedent by inter- 
rogatories, full and clear proof of spontaniety of the animus testandi 
is indispensable. Dorsey v. Sheppard, 12 Gill & Johnson 192. 


. (Same.) B. being at his own house, and in extremis, but of 


sound and disposing mind and memory, requests R. to write his 
will. R. seated at a table by the bed of B., writes the will from 
his dictation ; and after it is finished, it is read to B. and approved 
by him. By this will he emancipates his slaves, and disposes of 
his whole estate, real and personal. After the paper is read, B. 
attempts to sign it, but desists, saying he cannot see; and then 
requests R. to sign it for him. Whilst R. is in the act of signing 
the paper, B. swoons, and dies about two hours after, without any 
farther attempt to execute his will. There are three witnesses to 
these facts; all of whom hcard the bequests as they were dictated 
by B. to R. Held, this is a good nuncupative will. Phebe v. 
Boggess, 1 Grattan 129. 


. (Evidence of revocation.) Evidence, that a subsequent will had 


been made, and afterwards stolen from the testator, without any 
proof of its contents; and proof of his declarations after the will 
was stolen, that he would die intestate, and leave his estate to be 
distributed according to the statute; rot sufficient evidence of a 
revocation of a former will. Hylton v. Hylton, ib. 161. 
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CRITICAL NOTICES. 


1.—A Popular and Practical Introduction to Law Studies, and 
to every department of the Legal Profession, civil, criminal, and 
ecclesiastical, with an account of the State of the Law in Ireland 
and Scotland, and occasional illustrations from American Law. 
By Samvet Warren Esg., F. R. S., of the Inner Temple, Bar- 
rister at Law. From the second London edition, entirely remo- 
deled, rewritten, and greatly enlarged: with an American Intro- 
duction and Appendix, by Tuomas W. Crerxe, Counsellor at 
Law. New York: D. Appleton & Co. Philadelphia: George S. 
Appleton. 1845. 


AFTER ten years’ experience at the bar, Mr. Warren has produced 
a second edition, so greatly altered and extended, that the original 
publication is, as he says, littke more than an imperfect epitome of 
the present one, 

The design of the work is excellent, and though the guidance and 
advice which it offers is not altogether to be relied upon, the book is 
full of valuable suggestions, and is in that respect important, not only 
to students but to practising lawyers. 

The course of study recommended by the author is very extensive. 
It seems to be judicious, and if the general studies are not permitted 
to trench too much upon such as are strictly professional, they may 
greatly contribute to accomplish the legal character. 

It may be presumed, however, that the American student who has 
any just hope for distinction as a lawyer, has before entering upon 
his professional studies acquired a competent knowledge of history, 
political and moral philosophy, metaphysics, political economy, and 
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of the rules of logic, all of which subjects must be mastered, as the 
author very truly insist». 

There are, however, certain subjects foreign to the profession of 
the law, which can hardly be considered as requiring a very thorough 
knowledge from one whose life, after all, must be chiefly spent in the 
study of the law in all its various relations—ars longa, vita brevis. 

A perfect acquaintance with the arts and sciences may be very 
desirable, but is not in general necessary to the practising lawyer. 
When a knowledge of any particular art is rendered necessary by 
the exigencies of a case, it may be acquired by one who has the 
general principles of science. 

The author mentions the instance of lord Abinger, who when at 
the bar familiarized himself, for the purposes of a particular case, 
with the mode of performing operations in lithotomy, so as to display 
on the trial a degree of knowledge equal to that of the greatest sur- 
geons of the day. 

The work which is lively and amusing, and has been written with 
evident care, is one of great interest and importance, to all such as 
have at heart the honour of their profession. 


2.—New Commentaries on the Laws of England, partly founded 
on Blackstone. By Henry Joun Srepnen, Serjeant at Law. 
First American edition. New York: John 8. Voorhies, Law 
Bookseller. 1845. 


Tue alterations in the law have been so great since the incompa- 
rable treatise of Blackstone was written, that it can no longer be 
relied upon, as giving an accurate and complete account of the pre- 


sent system of jurisprudence. Instead of providing for this‘deficiency | 


by notes, Mr. Stephen has incorporated the necessary alterations 
with the text itself. This plan, though it has broken the continuity 
of the original work, has many advantages. The commentaries of 
Blackstone have a certain authority which is preserved, and which 
would not have attended any entirely new treatise. 


3.—Compendium of Modern Civil Law. By Ferpinanp Mack- 
Expy, Professor of Law in the University of Bonn. Edited by 
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Parr Icnativs Kaurrman, Ph. D. of the University of Frei- 
burg. From the twelfth German edition. In 2 volumes, New 
York: Published by the Editor, and sold by the principal law 
booksellers in America and Great Britain. 1845. 


WueEn it is considered that the civil law is the basis of the juris- 
prudence of one of the states of this Union, and that its principles are 
extensively applicable to proprietary interests in those states and ter- 
ritories which were formerly under the dominion of France or Spain, 
and that the supreme court of the United States is in relation to all 
questions affecting such interests, the court of dernier resor’, no Ame- 
rican lawyer can fail to be interested in that system. 

The learned editor dues not claim that the Roman law is entitled 
to the appellation of ratio scripta, on the contrary, he says that ex- 
perience has shown that as a practical system of law it is wholly 
unadapted to modern times and circumstances, although its claims as 
a high scientific authority have been placed beyond the reach of 
doubt. He is of opinion, that the advantages to be obtained from the 
study of the Roman law can only be fully realized in countries where 
it is not allowed the force of law, 

That valuable illustrations of principle and very important aids in 
the investigation of truth, may be derived from the civil law, even in 
countries where it is not recognised as constituting any part of the 
established system, cannot be doubted. 

The work of Mackeldy is an admirable introduction to the study 
of the modern Roman !aw, and the notes of the editor are learned 
and judicious. 


4.—The Law and Practice of Marine Insurance, deduced from a 
critical examination of the Adjudged Cases, the nature and 
analogies of the subject, and the general usage of Commercial 
Nations. By Joun Durr, LL. D., one of the late revisers of the 
statute laws of New York. Vol. 1. New York: John S. Voorhies. 
1845. 


Tuts treatise, which is written in an elevated style, and manifests 
considerable learning and no small research, traces the analogies of 
VOL. Vi. 40 
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the subject with just discrimination, and is a work of practical 
value. 

We reserve a more extended notice until the appearance of the 
second volume. 


5.—Reports of Cases in Chancery, argued and determined in the 
Rolls Court during the time of Lord Langdale, Master of the 
Rolls, with notes and references to both Englizh and American 
Decisions. By Joun A. Duntar, Counsellor at Law. Vol. 
17. Containing Beavan’s Chancery Reports, Vols. 1 and 2. 
New York: Gould, Banks & Co. 1845. 


Atrnoven we do not consider Bexyau’s Reports among the most 
valuable of the English Chancery reports, they are important in the 
series which has been rendered so generally accessible by the excel- 
lent American republication. 


6.—Researches Historical and Critical in Maritime International 
Law. By James Reppre Esa., Advocate, author of “ Inquiries in 
the Science of Law,” and of “ An Historical View of the Law of 
Maritime Commerce.” Edinburg: 1844. 


WE have read this book with great satisfaction. We might be 
disposed to dissent as Americans from some few of his positions, but 
we must award him the praise of fairness, candour, and great force 
of argument, as well as clearness of statement. The author is of a 
philosophical turn of mind, well adapted to that class of legal re- 
searches to which he appears to have devoted himself, and though 
we may lament that his original design of a more extensive historical 
and critical treatise upon the subject of international maritime law has 
not been accomplished, the present work will to a great extent supply 
a gap much wanted, and entitles the author to the gratitude, not of the 
profession of the law merely, but of the community. The subject is 
one not interesting to lawyers only, but to all scholars, and especially 
those who have any ambition to figure in politics, and we most cor- 
dially recommend this work as one of the best calculated in print to 
direct the studious inquirer in his researches. 
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7.—A Treatise on Wills. By Tuomas Jarman Esg., of the Mid- 
dle Temple, Barrister at Law. In 2 volumes. First American 
edition, with notes and references to American decisions, by J. C. 
Perkins Esa. Boston: Charles C. Little and James Brown. 
1845, 


JarmMAN on WILLs is one of the most popular elementary treatises 
which has appeared in England for many years, and very deservedly 
so. The author has already in that country taken his place by the 
side of Fearne, Powell, Preston, and Sugden. He is not a mere com- 
piler or book-maker, but a judicious, philosophical writer, and there 
is no book upon the same subject the perusal of which can be recom- 
mended with the same confidence to the American student. 

Mr. Perkins has not been wanting in his part as editor. We have 
examined many of the American notes, and find them judiciously and 
carefully prepared. We wish the enterprising publishers success. 


8.—Digest of the Decisions of the Courts of Common Law and 
Admiralty’ in the United States. By Turron Mercatr and 
JonaTuan C. Perkins. Vol. 1. Boston: Hilliard, Gray & Co. 
1840. 

9.—Digest of the Decisions of the Courts of Common Law and 
Admiralty of the United States. Vol. 2. By Grorce T. Cur- 
Tis. Boston: Charles C. Little and James Brown. 1845. 


We have had the first volume of this work in constant use since 
its first appearance, and speak from practical experience when we 
say that it is the most complete and vaJuable book of the kind which 
has appeared in the United States. Its arrangement is admirable. 
We have never failed to find all the American cases upon any point 
we desired: nor have ever been troubled by inaccuracy in the refer- 
ences. These are the characteristics which render a digest truly 
valuable. Such is the number of American reports, increasing too 
at the rate of between thirty and forty every year, that it is scarcely 
possible for the practising lawyer to possess them; and even if he 
did, it would not dispense with the necessity of a digested index of 
their contents such as that before us. 
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We are not able to say, that we have applicd to the second volume 
the same practical tests which we have to the first. But from the 
examination we have given of it, we are fully satisfied both with its 
accuracy and co.npleteness. 

When the whole work is finished it will be a little library in itself, 
absolutely indispensable to the young practitioner, both in the cities 
and the country, more especially in the latter. We recommend it 
most sincerely to the attention and patronage of the profession. 


10.—History of the Law of Nations in Europe and America, from 
the earliest times to the Treaty of Washington, 1842. By 
Henry Wuaeaton, LL. D., Minister of the United States at the 
Court of Berlin, Corresponding Member of the Academy of Moral 
and Political Sciences in the Institute of France. New York: 
Published by Gould, Banks & Co., Law Booksellers. W. & A. 
Gould & Co., Albany. 


Tuts work, it appears, was originally written and published in the 
French language as a mémoire, in answer to the prize question pro- 
posed by the Academy of Moral and Political Sciences in the Institute 
of France: “ Quels sont les progrés qu, a fait le droit des gens en 
Europe depuis la Paix de Westphalia?” 

The work as translated has been considerably enlarged, especially 
in the introductory part relating to the history of the European law 
of nations previous to the peace of Westphalia. The author has also 
subjoined an account of the international relations of the Ottoman 
empire with the other European states; of the recent transactions 
relative to the interference of the great powers of Europe in the 
affairs of Greece and Egypt; and of the discussions between the 
United States and Great Britain relating to the right of search, as 
applicable to the African slave trade. 

The peace of Westphalia formed the basis of the conventional law 
of Europe, until the period of the French revolution. It settled the 
constitution of the Germanic empire, a clear and distinct account of 
which is given by the author. The most important feature of this 
constitution was its protection of the weaker against the stronger 
powers. 


——— 9 - 
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Mr. Wheaton divides the history of international law, since the 
peace of Westphalia, into four distinct epochs. 

The first comprises the period which elapsed between the peace of 
Westphalia, 1648, and that of Utrecht, 1713. 

The second includes the period from the peace of Utrecht, to the 
treaty of peace concluded at Paris and Hubertsburgh, in 1763. 

The third extends from the peace of Paris and Hubertsburgh, 
1763, to the French revolution, 1789. 

The fourth from the French revolution, 1789, to the congress of 
Vienna, 1815. 

During the first period, the principle of intervention to preserve the 
balance of power was constantly appealed to in diplomatic discus- 
sions. It was sanctioned by Fenelon in his work, written for the in- 
struction of his pupil the duke of Burgundy, and constituted the 
foundation of the treaty of partition proposed by Louis XIV., to 
which William III. acceded, for the dismemberment of the vast 
dominions of Spain, after the death of Charles VI. 

The public jurists of the latter half of the seventeenth century were 
Puffendorf, Leibnitz, Spinosa, Zouch an eminent English civilian, 
sir Leoline Jenkins, Selden the author of the celebrated Mare 
Clausum, Samuel Rachel, &c. During this period two conflicting 
sects existed among the public jurists, one adhering to Puffendorf 
denying the existence of any other law of nations than the law of 
nature applied to independent communities; the other adopting the 
doctrine of Rachel, founding the law of nations upon the law of 
nature, as modified by usage and express compact. 

The questions connected with the maritime laws of nations gave 
rise to the most important wars and negociations. These laws have 
fluctuated with views of policy. The marine ordinance of Louis 
XIV. adopted the maxim of the Consolato del Mare, that the goods 
of an enemy on board the ship of a friend were liable to capture, but 
that the goods of a friend, on board of an enemy’s ship, were not 
exempt from confiscation. By the treaty of the Pyrenees, 1659, the 
rule was adopted that free ships should make free goods, and enemy’s 
ships should make enemy’s goods. 

Several treaties between Great Britain and other powers, previous 
to the peace of Utrecht, conceded the principle of free ships, free 

40* 











474 CRITICAL NOTICES. 





goods, as do the treaties before that time between France and other 
powers, 

The question what articles were contraband of war was unsettled. 

The marine ordinance of Louis XIV. subjected the contraband 
articles to confiscation, but innocent goods and the ship were free. 
The English admiralty courts condemned both ship and cargo. In 
more modern times, the goods of this nature have been held subject 
to the rights of pre-emption only. 

The law of blockade was the same as at present. Blockades by 
proclamation could not rightfully interfere with neutral commerce. 

Great Britain and Holland, however, attempted to interdict all 
neutral commerce with France in 1689. This pretei.sion was re- 
sisted by the Baltic powers. 

The Consolato del Mare recognised the right to capture enemy’s 
property on board of neutral vessels, and the right of visitation and 
search, for the purpose of ascertaining the proprietary interest. 
Forcible resistance to this right was punished by the early maritime 
regulations of both France and England with confiscation. 

The marine ordinance of Louis XIV. declared that every vessel 
shall be good prize, in case of resistance and combat. 

The right of search was recognised by the states general in 1654, 
some Dutch vessels under convoy having been searched by the Eng- 
lish in the Downs. 

Bynkershock, writing after the peace of Utrecht, justifies the ex- 
amination of a ship’s papers, which can only be made in the exercise 
of the right of visitation and search. 

An improvement in the practices of war by land during this period, 
may be traced in the treatment of prisoners. The practice of ex- 
changing prisoners was substituted for that of ransomiug. 

For thirty years after the peace of Utrecht, 1713, peace was 
enjoyed with little interruption. 

After the death of the emperor Charles VI., a war grew out of the 
disputed question of the Austrian succession. An essential element 
of the balancing system established by the treaty of Utrecht was the 
integrity of Austria; the object of this war was a partition of the 
greater part of the Austrian dominions. 

The treaty of Breslan, by which Silesia was ceded to Prussia, was 
followed by the general peace of Aix la Chapelle in 1748, by which 
Austria was left a first rate power. 
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The peace of Aix la Chapelle was followed by the seven years’ 
war. The maritime war between France and England was termi- 
nated by the treaty of Paris, and the continental war by the treaty 
of Hubertsburgh, in 1763. During this second period Holland de- 
clined to a subordinate rank, and Prussia became a first rate power. 
The public jurists of this period were Wolf, Vattel, Montesquieu, 
Bynkershock, Rutherforth, &c. 

All the maritime powers who were parties to the treaties of Utrecht, 
were also parties to the wars terminated by the peace of Paris, 1763: 
the stipulations contained in those treaties, therefore, never became 
applicable. Each belligerent adhered to its own exposition of the 
law. 

By the ordinance of 21st October, 1744, France exempted from 
capture neutral vessels, laden with enemy’s goods, subjected the 
enemy’s goods only to confiscation, and restored the vessel with the 
residue of its cargo, except contraband articles. Enemy’s goods 
were declared however liable to capture, except in neutral vessels 
sailing directly from the enemy’s port to their own country: and 
neutral vessels were prohibited from carrying a cargo from one to 
another port of the enemy. 

The vessels of Denmark and Holland were exempted by treaty 
stipulations, from the operation of the French ordinance of 1744, 

In other respects the marine ordinance of Louis XIV. remained in 
full force. 

The treaty of Paris, 1763, renewed between France, Great Britain, 
and Spain (to which Portugal acceded), the treaties of peace and 
commerce at Utrecht. 

Independent of special treaty stipulations, the rules of the Conso- 
lato del Mare still constituted the lawsof nations on this subject. 

Heineccius, in his dissertation on the confiscation of ships for car- 
rying prohibited goods, considers the final adjudication of the prize 
courts of the captor’s country decisive; but he says that if the sen- 
tence pronounced in the last resort does not appear just to the neutral 
state, war may be resorted to. 

In the case of the Silesian loan, an attempt was made by the 
Prussian government to make reprisals upon English subjects, for 
Prussian property captured under neutral flags, and condemned by 
the British prize courts as contraband of war o1 enemy’s property. 
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The fund due to certain English merchants, called the Silesian loan, 
was assigned to the Prussian claimants as an indemnity for the losses 
they had sustained from the seizure of their property. 

The Prussian government in their exposition of their reasons for 
this act, asserted the freedom of the seas for neutral navigation; that 
even enemy’s property could not be taken in a neutral place, such as 
is a neutral vessel, on the high seas, according to the maxim con- 
firmed by the treaty of Utrecht, free ships, free goods ; that the only 
exception was contraband of war, consisting of munitions of war and 
other articles destined for the relief of places besieged or blockaded ; 
that British courts of admiralty had no right to exercise jurisdiction 
over Prussian vessels or property taken on the high seas, and that 
the exercise of this pretended jurisdiction furnished just ground of 
reprisals. 

The British government asserted as the law of nations: that the 
goods of an enemy, on board the ship of a friend, may be taken; 
that the lawful goods of a friend, on board the ship of an enemy, 
ought to be restored; that contraband goods, though the property of 
a friend, may be taken <s prize, because to enable him better to 
carry on the war, is a departure from neutrality. It was declared 
to be the established law of nations, that the question whether a cap- 
ture be lawful prize or not, was to be settled by a regular judicial 
proceeding; that if a subject of the king of Prussia was aggrieved, he 
ought to apply to the courts of justice, which are open to all; that if 
the question relate to prizes, he ought to apply to the judicatures 
established to try these questions; and that the law of nations does 
not allow of reprisals, except in cases of violent injuries directed or 
supported by the state, and where justice is absolutely denied in re 
minime dubia, by all the tribunals, and afterwards by the prince. 
Prize or no prize must be determined by courts of admiralty, belong- 
ing to the power whose subjects make the capture. A foreign prince 
has a right to demand that justice shall be done in those courts. It 
was claimed that the maxim, free ships make free goods, was an ex- 
ception to the general principle founded upon particular treaties. 
The Prussian government denied the belligerent right of visitation 
and search, quoting the doctrine of Grotius.t. The controversy was 
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adjusted by the treaty of 1756, by which his Prussian majesty was 
to take off the sequestration on the Silesian debt, and the British 
government were to pay a certain sum for the extinction of all claims 
of the subjects of Prussia on Great Britain. 

During the maritime war which was terminated by the treaty of 
Paris, was established the principle which has since been called the 
rule of 1756, by which neutrals are confined to their accustomed 
trade previous to the war, and are excluded from the colonial and 
coasting trade of the enemy, as not being usually open to foreigners 
in time of peace. 

This invasion of neutral trade is designed to cut off that trade 
which is opened on account of the war. 

During this period, the rights and privileges of ambassadors were 
defined and settled. Ambassadors are exempted from the civil and 
criminal jurisdiction of the state where they are resident. This offi- 
cial exemption may be renounced in civil but not in criminal matters. 

In the year 1713 was published the Projet de Paix Perpetuale, of 
the abbe Saint Pierre, coinciding almost perfectly with the funda- 
mental act of the Germanic confederation, established by the congress 
of Vienna in 1815. When this project shail have been adopted by 
the whole family of nations and made the basis of their alliance, 
important results will follow. 

The commencement of the period from the peace of Paris and 
Hubertsburgh, 1763, to the French revolution, 1789, was signalized 
by the first partition of Poland in 1772. On the part of Austria, this 
nefarious act was veiled under the pretence of reclaiming a territory 
formerly belonging to Hungary, and mortgaged to the republic. 

The second partition of Poland took place in 1793, and the third 
and final partition of the remaining territories in 1795. 

In thus subverting the independence of a powerful state, a studious 
anxiety was manifested to preserve the balance of power between the 
parties by whom the partition was made. Thus the balancing sys- 
tem for which so many wars had been undertaken, was shown to be 
perfectly inadequate to preserve the security of states. 

Whilst this alarming measure was in progress, it is remarkable 
that it should have been witnessed in perfect silence by all the rest 
of Europe. 

In 1781, the emperor Joseph II. asserted the claim to the free 
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navigation of the Scheldt, for the provinces of the Netherlands 
which were transferred to the German branch of the house of 
Austria. The mediation of France on this occasion having been 
offered and accepted, the count de Vergennes maintained the right of 
the Dutch, against the claim of the emperor, and the exclusive sove- 
reignty was conceded to the states-general by the treaty of Fontain- 
bleau, 1785. 

The triple alliance was formed between Great Britain, Prussia, 
and Holland. The interposition of these powers was often effectual 
to restore and to maintain the peace of Europe. 

The war of North American independence occurred in 1776. 
The court of France acknowledged the independence of the United 
States of America, and justified themselves against the complaints of 
Great Britain, whose government alleged that France could not 
recognise a conquest by a foreign enemy or a treasonahle revolt, as 
changing the rights of Great Britain, by the example of queen 
Elizabeth in recognising the independence of the Netherlands, when 
they revolted against Spain in the sixteenth century. 

The treaty of amity and commerce between France and the 
United States, 1778, stipulated that free ships should make free 
goods. An ordinance of the French government extended the benefit 
of this stipulation to all neutral powers, reserving the privilege of 
revoking the freedom thus conceded, unless the enemy should within 
six months from the date of the ordinance grant a similar concession. 

The armed neutrality of 1780, proposed by the empress Catharine 
II., originated in a court intrigue of her ministers. 

The principles of the armed neutrality were declared to be: 

1. That all neutral vessels may freely navigate from port to port, 
and on the coasts of nations at war. 

2. That the goods belonging to the subjects of the powers at war 
shall be free in neutral vessels, except contraband articles. 

3. That contraband articles shall consist of munitions of war. 

4. That a port shall only be regarded as blockaded, when there 
is an evident danger from the blockading force in attempting to 
enter it. 

Great Britain answered that the government had acted towards 
neutral powers in acknowledgment of the law of nations, where no 
treaty subsisted, and in other cases according to the tenor of treaties, 
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and that the flag of Russia would be respected according to the en- 
gagements of treaties, and agreeably to the law of nations. 

Spain conformed to the rules laid down by. Russia. 

France answered, that the principles laid down by Russia were no 
other than the rules prescribed to the French navy. 

Denmark and Sweden concurred in approving the principles of the 
Russian declaration, 

The United States of America acceded to the principles of the 
armed neutrality, by act of congress of 1781. 

Prussia and Austria acceded to the same principles in 1781. 

Portugal in 1782, and the king of the two Sicilies in 1783. 

Great Britian continued to act towards the powers which remained 
neutral during the American war, according to the pre-existing law 
of nations, as understood by her. 

The treaty of peace between Great Britain and France and Spain 
revived the treaties of peace and commerce of Utrecht. The treaty 
of navigation and commerce with France in 1786, contained the 
same provisions in effect, recognising the principles of the armed 
neutrality. 

The United States had adopted the principle of free ships, free 
goods, with the asseciated maxim, enemy’s ships, enemy’s goods, in 
the treaties of 1782 with the United Netherlands, of 1783 with 
Sweden, and of 1785 with Prussia. The last mentioned treaty, 
which was negociated by Dr. Franklin, contained several provisions 
designed to alleviate the miseries of war. 

The fourth period of our author, from the French revolution, 1789, 
to the treaty of Washington, 1842, commences with an attempt to 
apply the principles of intervention in the affairs of France. This 
led to a war between France and Great Britain and Holland, which 
soon involved the other principal powers of Europe. 

During the war of the French revolution, the maritime law of 
nations assumed a new aspect. Great Britain, soon after the break- 
ing out of the maritime war, stipulated with her allies, Russia, Spain, 
Prussia, and Austria, to take all measures in their power for injuring 
the commerce of France, and for bringing her by such means to just 
conditions of peace. The contracting parties also engaged “ to unite 
all their efforts to prevent, on this occasion of common concern to 
every civilized state, other powers not implicated in the war, from 
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giving in consequence of their neutrality any protection whatever, 
directly or indirectly, to the commerce or property of the French on 
the sea or in the ports of France.” 

On the 9th of May, 1793, the French government passed a decree 
authorizing the capture of neutral vessels, laden with enemy’s pro- 
perty or articles of provisions, the former to be confiscated, the 
latter to be paid for according to their value. This decree to cease 
to have effect, when the enemy powers should have declared free 
French property in neutral vessels, or provisions laden in such vessels 
bound to France. 

The British orders in council, of June and November, 1793, au- 
thorized British cruizers to detain vessels laden with provisions 
bound to any port in France. These orders were justified by a 
prospect then said to exist, of reducing the enemy to terms by 
famine. This justification, however, is only applicable to places in 
a state of siege, and on that ground was repelled by the United 
States. 

As the United States in their treaty of 1778 with France had 
adopted the principle of free ship, free goods, the French government 
complained that French goods had been taken ou! »f American ves- 
sels by British cruizers. In answer to this complaint, Mr. Jefferson 
stated the general law of nations to be, that the goods of a friend 
found in the vessel of an enemy are free, and that the goods of an 
enemy found in the vessel of a friend are lawful prize, and that the 
treaty changed the rule only as between France and the United 
States. 

The treaty of 1794, between Great Britain and the United States, 
recognised the general principle on this subject, and provided for its 
mitigation. The French government complained that the United 
States had thus departed from the principles of the armed neutrality, 
which were recognised by the treaty of 1778. 

In 1796 the French government published a decree, in which they 
declared that the United States had renounced, by their treaty with 
Great Britain of 1794, the advantages secured by the treaty with 
France of 1778. 

On the 18th January, 1797, the French government declared al! 
neutral vessels laden with enemy’s property, liable to capture and 
confiscation. 
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One of the most important principles established at the congress of 
Vienna in 1815, was the freedom of navigation on the great rivers. 

The same principle has been contended for by the United States 
as applicable to the St. Lawrence; it has however never been ad- 
mitted by Great Britain as a perfect right; so far as it existed it has 
been admitted as a qualified occasional exception to the paramount 
rights of property. 

The topics to which ve have alluded are those which are of 
greatest interest to this country. The question of neutral rights is 
of great importance to the United States, and the work would have 
been more valuable if it had presented a clear view of the orders in 
council promulgated by Great Britain, and of the decrees of the 
imperial government, in connexion with the neutral rights asserted 
by the United States, previous to the war of 1812. 
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